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P  R  E  F  A  C  E< 


THE  want  of  opportunities  of  com- 
munication, and  of  the  advantage  of 
learned  alTiftance,  which  the  urgency  of 
circumftances  has  precluded  the  Writer  of 
the  following  pages  from  enjoying^  wera 
good  reafons  to  deter  him  from  his  un- 
dertaking, but  are  no  excufe  for  his  failure 
in  the  execution.  He  muft  not»  there- 
fore^ hope  to  fhelter  himfelf  under  fuch 
an  apology.  He  may  perhaps,  however, 
incline  his  Readers  to  deal  more  favourably 
with  his  errors  by  directing  their  thoughts 
to  the  natural  difficulty  of  the  fubje£^^ 
and  the  floating  (late  of  the  opinions 
and  judgments  refpefiing  it  His  choice 
has  not  afforded  him  the  pleafure  of  expa- 
tiation  in  a  province  decorated  and  fyfle- 
matized  by  learning  and    ability.    It  is 

new  and  adventurous,  and  points  to  a 
path  of  enquiry,  in  which  there  are  few 
guides    to    dire£t    diligence,     and    but 
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little  precifion  to  aflurc  the  judgment  It 
is  upon  the  difficulty,  therefore,  of  his 
fubje6t>  that  the  writer  founds  his  claim 
to  the  benignity  of  the  profeffion.  He 
has  felt  the  impoffibility  of  extrafting  pure 
fcience  and  perfeft  fyflem  from  the  opi- 
nions of  great  men  pronounced  at  diftant 
periods,  under  the  influence  of  the 
different  raocies  of  thinking,  which 
fecial  and  political  changes  produce,  and 
obfcured  by  the  very  imperfect  manner 
in  which  it  has  been  often  their  lot  to 
be  reported.  It  has  been  his  endeavour, 
therefore,  firft,  to  vindicate  to  him felf  the 
right  of  free  examination,  by  dilplaying 
the  contradiflorinefs  of  great  opinions, 
and  then,  from  the  reafonings  and  data 
which  thofe  opinions  furniftx  compared 
with  the  general  maxims  of  our  Commoti 
Law,  to  draw  out  a  refult  which  might 
conne^Sl  in  correfpondence  and  confiftency 
the  greater  and  more  venerable  part  of 
our  legalauthorities. 

While  we  cannot  but  lament  that  the 
propenfity  of  great  talents  to  lead  rather 
than  to  follow,  and  the  impulfe  of  com- 
pafllon  for  individual  hardfhip  have  in 
time  paft  produced  fome  inconfiftency  and 

derange- 
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tderangement  in  the  fyftem  of  our  laws,  it 
is  a  pleafure  to  obfcryc  in  the  prcfcnt  dif- 
pofition  of  our  Judges>  no  lefs  expofed  to 
the  irregular  influences  of  feeling  and  ge- 
nius, a  manly  oblequioufnefs  to  fundamen- 
tal maxims,  and  a  refolution  to  enfure  the 
permane'nce  by  maintaining  the  confift- 
ency.of  legal  principles,  and  placing  them 
above  the  reach  of  tranfitory  falhions  and 
opinions. 

The  Reader  will  not  be  detained  by  any 
analyfis  of  the  plan  of  the  following  (heets, 
further  than  a  mere  table  of  contents,  as  a 
running  title  has  been  added  to  point  out 
the  general  matter  of  each  page ;  but  it  is 
felt  neccflary  to  direft  attention  to  the 
note  in  Page  341,  where  the  cafe  oi  Mar-- 
Jbali  V.  Rutti)n  is  mentioned  as  at  that  mo- 
ment depending  before  the  twelve  Judges, 
a  circumftance  of  which  the  Writer  had 
only    been   apprized  fince  the  preceding 
Iheet  had  been  fent  to  prefs.   Within  thefe 
few  days  he  has  been  informed  that  the 
Judges  have  pronounced  their  unanimous 
opinion  by  the  mouth  of  the  Chief  Juftice 
of  the  King's  Bench.     Mr.  Durnford  has 
been  fo  obliging  as  to  favour  the  writer 
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with  the  manufcript  of  his  intended  re- 
port of  the  judgment.  The  perufal,  which 
could  not  but  be  tremblingly  wifhed  for 
after  the  difcuflion  which  the  fub)e£^  had 
undergone  in  the  thirteenth  Seftion  of  the 
third  Chapter  of  this  Treatife,  afforded 
him  a  gratification  as  great  as  his  refpe6l: 
for  thofe  high  charafters  who  proved  by 
their  decifion  that  his  humble  thoughts 
were  not  erroneous. 

An  opportunity  here  presents  itfelf  of 
introducing  the  fubftance  of  a  cafe  juft 
determined  in  the  Court  of  K.  B.  and 
which  is  illuftrative  and  confirmatory  of 
fome  of  the  moft  important  do6trines  con- 
tained in  this  volume.  Vid.  8  T.  R.  521. 
Nunn  and  Ladbrooke^  aflignees  of  W. 
Wilfmore,  againft  Mary  Wilfmqre,  execu* 
trix  of  T*  Wilfmore. 

W.  Wilfmore,  being  indebted  to  T. 
Wilfmore,  the  defendant's  deceafed  huf- 
band,  in  300/.  and  to  S.  B.  in  130/. 
made  a  bill  of  fale  of  his  effefts  to  S.B.  dated 
20th  July  1792,  as  a  fecurity  for  thofe 
debts.  The  efFefts  thus  affigned  were 
thereupon  fold  by  S.  B.  who  retained  his 
own  debt  out  of  the  produce  j  and  in  No- 
vember 
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vcmbcr  1792  paid  over  the  remainder  (be- 
ing the  money  for  which  the  a6lion  was 
brought)  to  T.  Wilfmore,  on  account  of 
his  debt.  T.  Wilfmore  had  received  a  for- 
tune of  about  1,800/.  with  the  defendant 
his  wife,  (his  own  property  having  been 
about  200  /.  only) ;  but  being  a  diffipated 
man  had  contrafted  a  great  number  of 
debts.  In  September  1793  T.  Wilfmore  and 
the  defendant  his  wife  agreed  to  feparatc, 
which  agreement  was  in  the  month  of 
06lobcr  following  carried  into  execution  by 
an  indenture^  whereby,  after  reciting  that 
the  defendant  had  been  ill  treated  by  her 
hulband,  and  that,  in  order  to  put  an  end 
to  their  differences,  and  to  make  fome 
provifion  and  maintenance  for  her,  T. 
Wilfmore  had  propofed  that  on  being  paid 
the  fum  of  :2oo/.  for  his  own  feparate  ufe, 
he  would  quit  the  farm  at  P.  and  trans- 
fer his  farming  ftock,  &c.  and  his  houf- 
hold  furniture,  &c.  and  all  his  right  and 
intereft  in  the  leafe  of  his  farm,  and  the 
effe£ts  thereon,  and  all  debts  due  to  him^ 
unto  H.  and  T.,  and  that  the  huf- 
band  and  wife  had  befought  H.  to  advance 
to  T.  Wilfmore  the  faid  fum  of  200  /. 
which  he  had  confented  to  do  upon  having 

a  fecu- 
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a  iecurity  as  therein  mcitioned,  the  {aid 
T.  Wilfmore,  in  confideration  of  the 
agreement  and  the  ;.oo  /.  advanced  by  H*, 
affigned  all  his  property  and  efFc£l^ » accord- 
ing to  the  agreement,  to  H.  and  T.  upon 
truft,  that  H.  ihould  reimburfe  himielf 
the  fa.d  200/.,  and  upon  further  trufl,  that 
the  faid  trufl.es  out  of  the  produce  of  the 
farm,  or  by  fale  of  the  properly  and  effects 
afligned  to  them,  flioulu  difcharge  all  or 
fuch  part  or  parts  of  the  debts  owing  by 
the  faid  T*  Wilfmore,  and  which  he  had 
given  in  an  account  of,  as  they  in  their  dif- 
creticn  fliould  think  proper;  and  upon 
further  trull  that  they  fhould  pay  and  ap- 
ply the  overplus  to  Mary  Wilfmore  for 
her  feparate  ufe  and  benefit.  In  purfu-* 
ance  of  this  deed  T,  Wilfmore  left  the 
farm,  and  died  in  the  year  1794  inteftatc. 
The  tiuftees  entered  upon  their  truft, 
fold  the  effects,  and  paid  the  expences  of 
the  fale,  5cc.  and  no  fuch  account,  as  men- 
tioned in  the  deed,  having  been  given  by 

the  deceafed,  they  advertifed  for  all  his 
creditors  to  meet,  that  his  debts  might  be 

difcharged,  and  paid  all  fuch  creditors  as 

fcnt  in  iheir  demands  ioj.  in  the  pound* 

Afur  which  there  remained  a  balance  of 
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329/.  igs.  id.  exclufiveofthe  value  of  the 
leafe,  and  certain  articles  of  furniture  and 
ftock  to  the  amount  of  1 1 1  /.  which  had 
been  bought  in  by  one  of  the  truftees  at  the 
au£tion,  though  not  paid  for,  and  which  re* 
mained  in  defendant's  pofle/Iion  on  the  farm 
at  the  time  of  the  hufband's  deaths  and  alio 
at  the  commencement  of  the  aftion.  The 
leafe,  which  was  of  the  value  of  500  A 
had  been  granted  to  the  deceafed  T.  Wilf- 
more  jointly  with  his  father,  one  of  the 
truftees,  and  it  contained  the  ufual  cove- 
nant  and  provifo  againft  affignment.  The 
defendant's  hufband^  T.  Wilfmore,  flocked 
and  carried  on  the  farm  till  the  deed  of  fe- 
paration.  The  defendant  refided  on  the 
farm  conflantly  from  the  tiipe  of  the  fe- 
paration,  and  received  the  benefit  of  the 
produce  thereof  from  time  to  time  from 

the  truftees.  On  the  23d  of  November 
1793,  a  commiflion  of  bankrupt  ifTued 
againft  W.  Wilfmore,  founded  on  an  aft 
of  bankruptcy  committed  previoufly  to 
•the  bill  of  fale  to  T.  Wilfmore  and 
S.  B.  ;  and  the  aflignees  brought  an  ac- 
tion of  affumpfit  for  money  had  and 
received  by  the  defendant's  teftator  to  their 
ufe  upon  the  following  grounds,  viz.  that 

4  by 
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by  the  relation  of  the  commiffion^  all  the 
intermediate  a£ts  of  the  bankrupt  in  dimi- 
nution of  his  eftate  iince  the  a6t  of  bank-* 
ruptcy  were  avoided,  and  confequently  the 
particular  aflignees  under  the  above  men- 
tioned bill  of  fale  became  accountable  for 
the  value  of  the  property  conveyed  by  it 
to  the  general  creditors ;  and  that  while 
under  fuch  liability  T.  Wilfmore  made  the 
aflignment  by  indenture  above  mentioned 

upon  the  occaiion  of  the  faid  feparation  be- 
tween him  and  the  defendant  his  wife.  The 
defendant,  as  being  in  pofTeffion  under  fuch 
aflignment  to  her  truftees,  was  fued  by  the 
plaintiffs  as  executrix  de  fin  tort  agreeably 
to  the  rule  difcuffed  in  page  593  et  feq. 
of  this  volume  3  to  which,  befides  other 
pleas,  (he  pleaded  plene  adminiftravit. 
The  cafe    was    tried    by    the   late  Mn 

Juftice  Buller,  at  the  Lent  Affizes  for  Ef- 
fex,  and  a  verdi£t  was  taken  for  the  plain- 
tiffs for  the  amount  of  the  money  paid 
over  by  S.  B.  to  T.  Wilfmore  deceafed, 
fubje6t  to  the  opinion  of  the  Court  upon 
the  cafe  as  ftated  above. 

Two  points  were  made  by  the  bench: 

ift,  Whe- 


PREFACE.  siS 

I  ft.  Whether  the  deed,  whereby  the  ef- 
fefts  of  T.  Wilfmore  were  conveyed  for 
the  parpofes  therein  mentioned,  was  ac- 
tually fraudulent. 

2.  Whether  it  was  fraudulent  by  being 
vciuntary^  for  if  it  were  voluntary,  it  was 
faid,  the  law  would  infer  fraud  [a). 

That  it  was  not  aftually  fraudulent  the 
Chief  Juftice  thought  perfeftly  clean 
Confider,  faid  his  Lordfhip,  what  was  the 
condition  of  the  parties  i  the  hufband  and 
wife  were  living  together  on  bad  terms : 
the  farmer  was  fquandering  away  the 
property,  and  ill  treating  the  wife;  and 
in  order  to  prevent  his  ill  ufing  her  in  fu- 
ture, and  to  prevent  her  inftituting  a  fuit 
in  the  fpiritual  court  (^),  and  to  put  an 
end  to  all  differences,  and  in  confideration 
of  200  /.  advanced  by  one  of  the  truftees^ 
this  deed  was  executed.  His  Lord(hip  ob- 
ferved,  that  it  had  been  faid  that  it  was 
merely  a  loan  of  the  200  /•  by  the  truftee ; 
but  he  did  not  fee  why  that  was  not  a 

{a)  Vid.  this  Treatife,  page  395.  it  fiq. 
{b)  Id.  page  343. 

con« 
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confidcration  to  fupport  the  deed.     In  de- 
ciding queftions   of  this  fort,   continued 
his  Lordiliip,   the  courts  have  always  dif- 
avowed  enquiring  whether  the  conlidera- 
tion  were  equivalent.  They  will  not  weigh 
it  in  very  nice  fcales,  if  it  be  a  fair  and 
honeft  tranfadtion.     Then  what  was  done 
for  this  valuable  confideration  ?  inftead  of 
lending  the  wife  into  the  Spiritual  Court 
for  alimony  (f),  a  provifion  was  firll  made 
for  the  huiband  himfelf ;  he  was  to  receive 
200  L  the  amount  of  his  own  property; 
•hen  provifion  was  to  be  made  for  all  his 
}ufl:  debts;  and    laftly,   the    refidue  was 
to  be  a  provifion  for  bis  wife,  fo  ill  ufed, 
and  fo  deprived  of  an  appeal  to  the  laws  of 
her  country  for  alimony.     I  admit,  faid 
his  Lordfliip,  that  if  this  were  a  voluntary 
deed  J  the  law  fays  it  is  fraudulent  (d) ;  but 
I  confider  this  deed  as  having  been  made 
for  valuable  confideration  and  not  volun- 
tary.    I  read  over  thofe  part?  of  the  deed 
not   fet    forth,    to  fee    whether    or  not 
the   truftees   had    indemnified  the  bufband 
itgainfi  the  future  debts  of  the  wife  {e)i  and 

(f)  V  id.  this  Trcatife,  page  343. 
(ii)  Id.  fea.  2.  cb,  4. 
(0  W.  p.  347. 

though 
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though  the  deed  contains  no  covenant  of 
that  kind,  much  was  to  be  done  by  tbe  truf^ 
tees  (/) ;  they  were  to  enter  upon  the  farm, 
and  to  be  at  the  expence  of  carrying  it  on  j 
very  fmall  confideration^  have,  fomctimes, 
been  holden  fufhcient  to  give  validity  to  a 
deedj  where,  in  framing  faniily  fettlements, 
limitations  are  made  to  the  diftant  branches  - 
of  the  family,  fuch  remainders  are  not  con- 
fidcrcd^  ^  voluntary,  if  the  objeft  of  the 
parties  making  the  fettlement  were  fair 
and  honeft(^).  But  here,  there  was  a  A 
immjpdiate  confideration ;  independently 
of  the  provifion  for  the  hufband^  he  was 
relieved  from  the  confequences  of  a  fuit 
in  the  Spiritual  Court.  Therefore  I  am 
of  opinion,  concluded  his  Lordfliip,  that 
this  deed  was  not  only  a  fair  and  confcien- 
tious  deed,  but  alfo,  that  there  was  a  good 
confideration  for  it,  which  delivers  it  from 
all  obligations  by  thofe  who  now  wiih  to 
impeaph  it,  and  confequently  that  the 
plaintiffs  cannot  recover  in  this  a6tion.  Of 
which  opinion  were  the  reft  of  the  Judges^ 
and  upon  fimilar  reafons. 


(/)  Vid.  this  Trcatife,  p.  323. 

Qj  li  ch.  a.  fca.  4, 5, 6, 7, 8. 
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The  Writer  has  adopted  this  cafe  (which 
has  only  come  to  his  knowledge  fince  the 
whole  of  his  Book  has  been  printed)  hj 
way  of  introduftion,  as  the  opinion  of 
the  Lord  Chief  Juftice  embraces  a  very 
confiderable  number  of  the  points,  which 
had  been  attempted  to  be  difcufled  in  the 
following  fheets. 

One  word  only  remains  iXo  be  added 
here.  The  Writer  ventures  to  announce 
his  intention  of  profecuting  his  inveftiga- 
tions  through  all  the  branches  of  his  fub* 
je£t,  which  have  yet  efcaped  the  zealous 
refearches  of  methodical  induftry,  among 
which  he  propofes  to  include  an  arrange*** 
ment  of  the  decifions  upon  the  law  of 
fraudulent  devifes^  and  the  great  fiatute  cf 
frauds  and  perjuries.  Whether  or  not  he 
ihall  perfevere  in  what  he  has  with  great 
timidity  begun  muft  depend  upon  the 
credit  his  prefent  Work  may  find  with 
the  profeffioQ, 
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CtlAP.    L  ,, 

S  E  C  T  I  d  N     I. 

T  was  an  obfervation  of  Lord  Matif- 
field  (i),  that  the  principles  and  rules  (Oc<»wptf, 


of  the  common  law,  as  now  univer(klly 
known  and  underftoodj  are  foftrongagalnft 
Fraud  in  every  fhape,  that  the  commoi^ 
law  was  calculated  to  attain  erery  end  pro-<^ 
|)ofcd  by  the  ftatutes  of  13  El.  c.  5.  (a), 

and 


■«*«• 


(a)  13  Eliz.  c.  5.     «  Far  theavoidiog  andibdifhing  M»ad^p«r- 

*  of  foigned^  covinous,  and  fraudulent  feofihaent^,  gifts^  Eiit.  c  |. 

*  grants,  alienations^  conreyances^  bonds,  fuits,  judg«« 

*  menu  and  executions,  as  well  of  lands  and,  tenements 

*  as  of  goods  and  chattels,  more  commonly  ufed  and 
^  praftifcd  in  thefe  days  than  bath  been  feen  or  heard  of 

fi  *  hereto. 


Preliminary  Ob/ervations.        Ch*  !• 

and  27  El.  c.  4.  {b).    And   in  Paunce^ 
foofs  cafe,  clud.in  TCwyne's  cafe,  deter- 
mined 


>■  i  *  ■*  *«■ 


".  •  •. 


*  heretofore:    wjiic'h "feoflFrftents,  gifts,  grants,  alicna- 

*  tions,  con^ej^'jinics,  bon^s,  fuits,  judgements  and  cxc- 

*  cations!  have'  been  and  are  dcVifcd  and  contrived  of 

*  111  a  rite,  frauH,  covin,  collufion  or  guile,  to  the  endt 
•.^r-parpofe  and  intent,  to  delay,  hinder,  or  defraud  crcdi- 
.*"tors  and  others  of  their  juft  and  lawful  aftions,  fuits, 

*  debts,  accounts,  damagesv  penalties,  forfeitures,  heriots, 

*  mortuaries  and  reliefs,  not  only  to  the  let  or  hinder- 

*  ance  of  the  due   courfe  and  execution  of    law  and 

*  juftice,  but  alfo  to  the  overthrow  of  all  true  and  plain 

*  dealing,  bargaining  ^nd  chevifancc  between  man  and 

<  man,  without  the  which   ifo  commonwealth  or  civil 
^  fociety  can  be  maintained  or  continued  : 

*  2.  'Be  it  therefore  declared,  ordained  and  enafted, 
^  by  the  authority  of  this  prefent  parliament,  That  all 

*  and  every  feaffment,  gift,  grant,  alienation,  bargain 

<  and  conveyance  of  lands,  tenements,  hereditaments, 

*  goods  and  chattels,  or  of  any  of  them,  or  of  any  leafe, 

*  rent,  common  or  other  profit  or  charge  out  of  the  fame 

*  lands,  tenements,  hereditaments,  goods  and  chattels,  or 
^  any  of  them,  by  writing  or  otberwife,  and  all  and 

*  every  bond,  fuit,  judgement  and  execution,  at  any  time 
^  had  or  made   fiibence  the  beginning  of  the  quecn^s 

*  raaje(ly*s  reign  that  now  is,  or  at  any  time  hereafter 

*  to  be  had  or  mslde,  to  or  for  any  intent  or  purpoCe 

*  before  declared  and  expreflcd,  fhall  be  from  henceforth 

*  deemed  and  taken  (only  as  againft  that  perfon  or  pec- 

*  fons,  his  or  their  heirs,  fuccefTors,  executors,  admini- 

*  firators  and  affigns,  and  every  of  ihcm,  whofe  aflions, 

2  *  fuits^ 


§  I.       Preliminary  (^Jervationt* 

mined  in  the  exchequer  chamber,  Michael* 
mas    35  &  36  Eliz.^   where  Pauncefoot, 

being 


*  fuitS)  debti,  accounts,  damages^  penalties,  ferfoitur^y 
<  heriots,inortuariet  and  relitfft,  by  fach  guileful,  covt*' 

*  nous  or  fraudulent  deTices  aad  pradices,  as  is  afore- 
'  faid,  are^  (h^ill  or  might   be  tt\  any  wife  diflurb^,' 

*  bindred,  delayed,    of  defrauded)  to  be  eiearly  and 

*  utterly  void,  fruftrate^  and  of  none  efled  ;    any  pre* 

*  tence,  colour,  feigned  conlideration,  eJcprefling  of  til«t 

*  or  any  other  matter  or  thing  to  the  contrary  pot^ith-' 

*  Handing. 

*  •  3.  And  be  it  further  cnaflcd  by  the  authority  afore- 
«  faid.  That  sfll  and  every  the  parties  to  fucb  fetgned, 

*  covinous  or  fraudulent  feoffment,  gift,  gratif,  alierfa- 
^  tion,  bargain,  conve}'ance,  bonds,  fuits,  judgements^ 

*  executions  and   other  things  before  exprcffrd,  and 

*  being  privy  and  knowing  of  the  fame,  or  arty  of  them  ; 

*  which  at  any  time  after  the  tenth  day  of  June  next 

*  coming  (hall  wittingly  and  willingly  put  inure,  avow, 

*  maintain,  juftify  or  defend  the  fam?,  or  any  of  thetn,' 

*  as  true,  (imple,  and  done,  had  or  made  bona  fide  and 

*  upon  good  confideration  ;    or  (hall  alien  or  ailtgn  any 

*  the  lands,  tenements,  goods,  leafes  or  other  things 

*  before- mentioned,  to  him  or  them  conveyed  as  is  afore- 

*  faidi  ox  any  part  thereof ;    (hall  incur  the  penalty  and 

*  forfeiture  of  one  yeai's  value  of  the  faid  lands,  tene- 

*  ments  and  hereditaments,  leafes,  rents,  commons,  or 
^  other  profits,  of  or  out  of  the  fame ;  and  the  whole 

*  value  of  the  faid  goods  and  chattels  ;  and  alfo  fo  much 

*  money  as  afe  or  ihall  be  contained  in  any  ftich  covin. 

B  a  '  ♦  dua 


Preliminary  O^ertxAHcns.       Cit.  L 

being  indi6led  for  rocufancy  for  not  com-* 
ing  to  divine  fervice^  and  iatending  to  fly 

beyond 


rfifc 


ous  and  feigned  bond  ;  the  one  raoiety  whereof  to  be 
to  the  queen's  majefty,  her  heirs  and  fttcceflbrs,  and 
the  other  moiety  to  the  party  or  parties  grieved  by 
fuch  feigned  and  fraudnleat  feoffment,  gift^  grant, 
alienation)  bargain^  conveyance*  bonds^  fuits,  judge-* 
ments,  executions,  Icafes,  rents,  eemmons,  profitsy 
charges  and  other  things  aforefaid,  to  be  fooovered  in 
any  of  the  queen's  courts  of  record  by  a3ipa  of  debt^ 
btU,  plaint  or  infornaation,  wherein  no.ofToit))  pro- 
te3ion  or  wager  of  law  (hall  be  admitted  for  the  de- 
fendant or  defendants ;  and  alfo,  being  rherf of  lawfully 
convided,  (hall  fuffer  imprifonment  for  one  half  year 
without  bail  or  m^inprize. 

«  4«  Provided  always,  and  be  it  further  ena£led  by  tha 
authority  aforefaid.  That  whereas  fundry  commoa. 
recoveries  of  lands,  tenements  and  hereditaments  haya 
heretofore  been  had,  and  hereafter  may  be  bad  agaitift 
tenant  in  tail>  or  other  tenant  of  the  freehald,  the  re- 
verfion  or  remainder,  or  the  right  of  rcveffion  or 
remainder,  then  being  in  any  other  perfon  or  perfons  j 
that  every  fuch  common  recovery  heretofore  had,  and 
hereafter  to  be  had,  of  any  lands,  tenements  or  beic-f 
ditaments,  Ikall,  as  touching  fach  perfon  and  perfons 
which  then  had  any  remainder  or  revexUon,  or  right 
of  remainder  or  revcrfion,  and  againft  the  heirs  of 
every  of  tlicm,  Hand,  remain  and  be  of  fach  like  force 
and  efied,  and  of  none  other,  as  the  fauK  Ihould  have 
been  if  this  a£l  had  never  been  made. 
<  5.  Provided  always,  and  be  it  furtlier  enaded  by 
the>utbority  aforebid.  That  this  a6l,  or  any  thing 

♦  theraiff 
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beyond  fea,  in  order  to  defeat  the  Queen 
of  what  might  accrue  to  h^r  for  his  recu* 

fancy 


*  therein  contained,  (hall  not  extend  to  make  void  any 

*  eftate  or  conveyance,  by  reafon  wfaeredf  any  perfbn 

'  ^  or  perfons  (bail  ufe  any  voucher  in  any  writ  of  fffrmi-^ 

*  Jdn^  now  depending  or  hereafter  to  be  depending,  bat 
<  that  all  and  every  fuch  vouchers  in  itny  writ  of  former' 
f  don  (hall  ftand  and  be  in  like  force  and  effeQ,  as  if  this 
«  a£l  had  never  been  made ;  any  thing  before  in  this 
t  ad  contained  to  the  contrary  notwithflanding, 

«  6.  Provided  allb,  and  be  it  enaded  by  the  aodiority 
«  aforefaid,  Trwit  this  ad,  or  any  thing  therein  contained, 
(hall  not  extend  to  any  eftate  or  intereft  in  lands, 
tenements,  hereditaments,  leafes,  rents,  commons, 
profits,  goods  or  chattels, '  had,  made,  conveyed  ot 
aflured,  or  hereafter  to  be  had,  made,  conveyed  ot 
affuped,  whidi  eftate  or  intereft  is  or  (hail  be  upon 
good  conlideration  af)d  hmtfidi  lawfully  conveyed  or  ^ 
afliired  to  any  perfon  or  peirfbns,  or  bodies  politick  or 
corporate,  ilot, having  at  the  time  of  fuch  conveyance 
or  a(ruranc^  to  them  made,  any  manner  of  notice  or 
knowledge  of  fuch  covin,  fraud  or  coIIu(ion  as  is 
aforefaid ;  any  thic\g  before  mentioned  to  the  contrary 
hereof  notwitbfianding/ 

{h)  27  £lia«  c«  4.  *  For^much  ts  not  only  the  queen's  Made  per- 
moft  excellent  majefty,  but  alfo  divers  of  her  Ughnefs  '^^j^'jj^^^ 
good  and  loving  fubjeQs^  and  bodies  politick  and  co»-  1^.  (.3. 
porate,  after  conveyances  obtained  or  to  be  obtained, 
and  purchafes  made  or  tq  be  made,  of  lands,  tene- 
metitii  kales,  eftates  and  hereditaments,  for  nxmey  or 
^  Other  good  confidcrations,  may  have,  mcur  and  receive 

B  3  *  great 
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fancy  or  flight,  made  a  feigned  gift  of  all 
his  leafes    and  goods,    fome   conceived^ 

as 


*  great  lob  aiKt  prejudice  by  reafon  of  fraudulent  and 

*  covinous  conveyances,  eftatest  gifts,  grants,  charges 
f  and  limitations  of  ufes  heretofore  made  or  hereafter  to 

*  be  made,  of,  in  or  out  of  lands,  tenements  or  herediia- 
'  ments  fo  purchafed  or  to  be  purchafed;  which  faid 
'  gifts,  grants,  charges,  eftates,  ufes  and  conveyances 

*  were  or  hereafter  Ihall  be  meant  and  intended  by  the 
f  parties  that  fo  make  tiie  /an^e  to  be  fraudulent  and 
f  covinous,  of  purpofe  and  intent  to  deceive  fuch  as  have 
^  purchafed  or  (hall  purchafe  the  fame;  or  elfc  by  the 
^  fecret  intent  of  the  parties  the  fame  be  to  their  own 

*  proper  ufe,  and  at  their  free  difpofirion,  coloured 
^  oeverthelcfs  by  a  fained  countenance  and  Qiew  of 
*.  words  and  fcutences,  as  though  the  fame  lyere  made 
^  konafide^  for  good  caufes,  and  upon  juft  and  lawful 
^  confiderations : 

*  a.  For  remedy  of  which  inconveniencies,  and  for 
^  the  avoiding  of  fuch  fraudulent,  fained  and  covinous 

*  conveyances,  gifts,  grants,  charges,  ufes  and  eftates» 
^  and  for  the  maintenance  of  upright  and  juft  dealing  in 

*  the  purchafing  of  lands,  tenements  and  hereditaments  ; 

*  be  it  ordained  and  enafied  by  the  authority  of  this 
^  prefent  parliament,  That  all  and  every  conveyance, 

*  grant,  charge,  leafe,  eftate,  incumbrance  and  limitation 
^  of  ufe  or  ufes,  of,  in  or  out  of  any  lands,  tenements  or 

*  other  hereditaments  whatfoever,  had  or  made  any  time 

*  heretofore  (ithence  the  beginning  ot  the  queen's  ma- 

jefty's 


i  I 
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as  is  there  obferved,  that  the  common  law, 
which  abhors  all  iraud,  would  make  void 

this 


^  jetty's  reign  that  now  is,  or  at  any  time  hereafter  to 
'*  be  had  or  made*  for  the  intent  and  of  purpofe  to  de- 

*  fraud  an4  deceive  fuch  perfon  or  perfons,  bodies  poli« 

*  tick  or  corporate,  as  have  porchafed  or  (hall  after* 

*  wards  purchafe  in  fee-finiple,  fc^*uil,  for  life,  lives  or 

*  years,  the  fame  lands,  tenements  and  hereditaments, 

*  or  any  part  or  parcel  thereof,  fo  formerly  convc)  ed, 
<  granted,  leafed,  charged,  incumbred^r  limited  in  ufe, 

or  to  defraud  and  deceive  fuch  as  have  or  (ball  pur* 
chafe  any  rent,  profit  or  commodity  in  or  out  of  the 
^  famet  or  any  part  thereof,  (hall  be  deemed  and  taken 
^  only  as  agamft  that  perfon  and  perfons,  bodies  politick 
^  and  corporate,  his  and  their  heirs^  fuccelfors,  execu- 
'  tors,  adminiflraton  and  a(figns,  and  againft  all  and 

*  every  other  perfon  and  perfons  lawfully  having  or 

*  claiming  by,  from  or  under  them,  or  any  of  them, 

*  which  have  purchafed  or  (hall  hereafter  fo  purchafe  for 

<  money  or  other  good  confideration,  the  fame  lands, 

<  tenements  pr  hereditaments,  or  any  part  or  parcel 

*  thereof,  or  any  rent,  profit  or  commodity  in  or  out  of 

*  the  fame,  to  be  utterly  void,  fruflrate,  and  of  none 
^  efleSl ;  any  pretence,  colour,  fdiined  con(ideration,  or 
^  expre(ring  of  any  ufe  or  ufes  %o  the  contrary  notwith- 
^  ftanding. 

*  3.  And  be  it  further  ena£led  by  the  authority  afore* 
^  faid,  That  all  and  every  the  parties  to  fuch  fained, 
^  covinous  and  fraudulent  gifts,  grants,  leafes,  charges 

*  or  conveyances  before  expreffed,  or  being  priyy  and 
^  knowing  of  the  fame  or  any  of  then;i,  which  after  the 

B  4  *  twentieth 


^ 


(0   Skirt. 
357. 
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(3)  3  Rep. 

Co.  Lift. 
96  a.  290b. 
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thisgift  as  to  the  Queen  (s).     Lord  Coke 
has  in  three  di^ereiit  places  (3)  remarked^ 

upon 


twentieth  day  of  if^nVifext  coming  (hall  fittingly  and 
willingly  put  in  ure,  avow,  maintain,  jufiify  or  defend 
the  fame  or  any  of  them>  as  true,  fimple,  and  done^ 
bad  or  made,  bonafide^  or  upon  good  confideration,  to 
the  difiurbance  or  hindrance  of  the  faid  purchafer  o|: 
purchafers,  leflees  or  grantees,  or  of  or  to  the  difturb- 
ance  or  hindrance  of  their  heifs,  fuccefTors,  executors^ 
adminifirators  or  afligns,  or  fuch  as  have  or  {halt  law* 
fully  claim  any  thing  by,  from  or  under  them  or  any 
of  them,  (ball  incur  the  penalty  and  forfeiture  of  one 
year's  value  of  the  faid  lands,  tenements  and  beredha- 
roents  fo  purcbafed  or  charged;  the  one  moiety 
whereof  to  be  tp  the  queen's  roa^efty,  her  h^irs  and 
fuccefTors,  and  the  other  moiety  to  the  party  or  parties 
grieved  by  fuch  fained  and  fraudulent  gift,  grantt 
Icafe,  conveyance,  incumbrance  or  limitation  of  ufe, 
to  be  recovered  in  any  of  the  queen's  courts  of  record, 
by  adion  of  debt,  bill,  plaint  or  information,  wherein 
noeffoin,  prote£lion  or  wager  of  law  (hall  be  admitted 
for  the  defendant  or  defendants ;  and  alfo,  being  thereof 
lawfully  convifled»  (ball  luffer  imprifonment  for  one 
half  year  without  bail  or  mainpri^. 

^  4.  PrtDvided  alfo,  and  be  it  cnaftcd  by  the  autho- 
f  liiy  aforefaid,  That  this  a£l  or  any  thing  therein 
t  cot|taincd  (hall  not    extend  or  be  confirued   to  irq- 

•  peach,  defeat,    make  void  or  fnifti'ate  any  convey- 

*  ance,  afTignmcnt  of  leafe,   aflurance,  grant,  charge* 
f  leafc:,  ellate,  intcreft  or  limitation  of  ufe  or  ufcs,  of, 

*  m. 


>V  • 
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upon  the  force  of  the  word  **  declare"  (4)  <„*>^/*=^ 

' '    whidi  the  enading  part  of  the  fta*  gJ;^|H  ^ 

tUtC  ^*  K.COTOA 

^  C.J. 


f  in,  to  or  out  of  any  lands,  tenements  or  hereditament^ 
f  heretofofje  at  any  time  had  or  made,  or  hereafter  to  be 
■  had  or  made,  upon  or  for  good  coniideration  and 
f  bona  fide^  to  any  peribo  or  perfoAi,  bodies  polkick  or 
^  corporate ;  any  thing  before  mentioned  to  the  contrary 
f  hereof  notwithftanding. 

'  «  5.  And  be  it  further  enaded  by  the  authority  afore- 
f  f;ud.  That  if  any  perfon  or  perfons  have  heretofore 
fitbence  the  beginning  of  the  queen's  msyefty's  reign  . 
that  now  is,  made  or  hereafter  (hall  make  any  con- 
veyance, gift,  grant,  demife,  charge,  limitation  of 
ufe  or  ufes,  or  aflbrance  of,  in  or  out  of  any,  lands, 
tenements  or  hereditaments,    with  any  claaft;,  pro- 
vifion,   article  or  condition  of  revocation,  detertnt- 
nation  or  alteration,  at  his  or  their  will  or  pleafore, 
of  fuch  conveyance,  afltirance,  grants,  limitations  of 
ufes  or  eftates  of,  in  or  out  of  the  faid  lands,  tene- 
ments or  hereditaments,  or  of,  in  or  out  of  any  part 
or  parcel  of  them,  contained  or  mentioned  in  any 
writing,  deed  or  indenture  of  fuch  afTurance,  convey- 
ance, grant  or  gift ;  and  after  fuch  conveyance,  grant, 
gift,  demife,  charge,  limitation  of  ufes  or  afTurance  fo 
made  or  had,  (hall  or  do  bargain,  fell,  demife,  grants 
convey  or  charge,  the  fame  lands,  tenements  or  here- 
ditatnents,  or  any  part  or  parcel  thereof,  to  any  ptf  fon 
or  perfons,  bodiis  politick  and  corporate,  for  money 
or  other  good  conRderation  paid  or  given  (the  faid 
f  $rft  conveyance,  aflurance,  gift,  grant,  demife,  charge 
" <  or 
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tutei3Eliz.  c.  5.  is  introduced,  as  imply* 
ing  a  legiflative  recc^nition  of  the  com* 
mon  law. 

In  oppofition  to  this,  we  find  it  agreed 

(5)  3  Rep.   jj^  T^wy Tie's  cafe  (5)^  that  by  the  common 

law  an  eftate  made  by  fraud  iliould  be 

avoided  only  by  him  who  had  a  former 


■ '  ^' 


*  or  limitation,  not  by  bim  or  them  revoked,  made  void 

*  or  altered,  according  to  the  power  and  authority  r&- 
^  ferved  or  expreifed  unto  him  or  them  in  and  by  the 

*  faid  fccret  conveyance,  aflurancc,  gift  or  grant),  That 
•  •  then   the   faid   former  conveyance,    aflurance,    gift, 

*  demife  and  grant,  as  touching  the  faid  lands,  tenc- 
^  mentt  and  hereditaments,  fo  after  bargained,  fold, 
^  conveyed,  demifed  or  charged,  againfi  the  faid  bar^ 

*  gainees)  vendees,  lefTees,  grantees  and  every  of  thcnrit 

<  their  heiri»  fDcceflbrs,  executors,  adminiflrators  and 
'  aQigns,  and  againil  all  and  every  perfon  and  perfons 

<  which  have,  (hall  or  may  lawfully  claim  any  thing, 
^  by,  from  or  under  them  or  any  of  them,  (hall  be 

*  deemedi  taken  and  adjudged  to  be  void,  fruflrate,  and 
^  of  none  tSt&t  by  virtue  and  force  of  this  prefent  a£l« 

•  6.  Provided  neverthclefs,  That  no  lawful  mortgage 

*  made  or  to  be  made  bona  fide^  and  without  fraud  or 

*  ^ovin,  upon  good  confideration,  (hall  be  impeached 
^  or  impaired  by  force  of  this  a£^,  but  (hall  Sand  in  the 

*  like  force  and  cffcfl  as  the  fame^fhould  have  done  if 

<  this  a£l  had  never  been  had  nor  made  ^  any  thing  in 

<  this  4£t  to  th^  contrary  in  any  wife  nQtyvithftanding/ 

right, 


§  I.        .  Preliminary  Oifervatims.  ii 

rights  title,  intereft,  debt  or  demand  s  and 
that  though  by  the  common  law  a  covin** 
ous  gift  would  not  be  fuffered  to  defeat 
an    fexecudon   iifued    in    ref|>e£t    of   a    . 
fonner  debt,  according  to  the  Book  (6),  i^^^^X 
yet  that  he  who  had  right,  title,  intereft,  ^  ^*' . 
debt  or  demand  more  puifne,  ihould  not 
avoid  a  gift  or  eftate  precedent'  gained  by 
fraud  before  the  ftatutes  (7) ;  and  in  con-  (o^.^*^ 
firmation  of  this  latter  pofition  it  was  faid 
by     Yelverton    in   Uf^un  v  Bafet    (8),  g^V^"- 
and  conceded  by  the  whole  court,  that  at 
common   law  there  was  not  any  fraud 
remedied    which  fliould   defeat  an  after 
purchafe,  but  that  only  which  was  com* 
mitted  to  defraud  a  former  intereft.    And 
it  is  Worthy  of  obfervation  that  Owen  J. 
who  was  one  of  thofe  who  decided  the 
cafe  in  Croke  laft  mentioned,  and  agreed 
with   the  expofition  of   the  obje£t  and 
operation  of  the  ftatute  given  by  Yelver- 
ton, declared  himfelf  to  have  been  prefent 

■ 

at  the  making  of  the  ftatute^  and  to 
have  well  underflood  the  defigns  and  mo- 
tives of  the  framers«  The  genius  of  the 
common  law  of  England,  it  is  true,  op- 
jpofes  itfelf  tp  every  fpecies  of  fraud,  fo 

that 


L" 
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tfhst  nothing  can  have  legal  vajidlty  which 
has  apparent  frind  in  its  compofition ; 
but  as  the  common  law  is  tendo*  ol 
prefoming  fraitd  froiti  ctrcumftances^  and 
experts  that  it  be  manifeft  or  plainly  in- 
ferible,  itatutes  have  beca  framed  <rf 
preventive  efficacy,  whofe  objeA  it  has 
been  to  embarrafs  deceitful  contrivan- 
ces by  requiring,  as  the  chara^ridici 
of  honefty  and  truth,  certain  badges  and 
4iftin6tions  which  it  is  impofTiUe  or  diffi- 
cult for  fraud  to  affumc ;  grounded  upon 
an  opinion,  as  may  be  fuppbied,  that 
though  honourable  dealing  may  be  fome- 
times  expofcd  by  thcfe  tefts  to  inconve- 
nience and  oiirconftru£tion,  yet  the  weight 
of  the  inconvenience  preffes  upon  all  the 
contrivers  of  fraiid  who  are  called  upon 
for  thofc  iigns  and  credentials  which  vir- 
tually involve  the  dcftru6tion  of  their 
fchemcs.  Saiius  efi  c  paua's  jujiam  excu- 
Jationem  non  accipi  quam  ab  ommbus  ali- 
quam  tentari.  No  ftaiutes,  it  is  true, 
can  make  that  fraudulent  which  was  no( 
fraudulent  before :  in  this  view,  all  fta- 
tutes  agftinft  fraud  are  fimply  declaratory 
ot  the  Gommon  law  j  but  they  appear  to 
^lave 
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have  been  all  framed  cither  with  the  de- 
sign of  multiplying  the  difflculties  of  fraud 
by  iriiifting  on  thofe  figns  of  innocence 
which  are  the  leall  recondleable  with  frau- 
dulent  purp6fe$^  or  of  fupplying  by  arti-» 
ficial  teds  the  antiquated  ceremonies  of 
authentication  which  in  the  Ample  ages 
of  the  law  accredited  the  ordinary  transfers 
of  property* 

The  firft  expounders  of  the  ftatutcs  of 
Elizabeth  againft  fraudulent  conveyances 
have  given  them- a  vefy  ftrong  conftruftion 
againd  voluntary  difpoiitions  ^  and  paiii* 
cularly  the  ftatute  made  for  the  protedion 
of  creditors  they  have  unclerftood  in  a  fenfe 
correfpoudent  to  the  probable  intention  of 
the  makers  to  fupply  the  defeft  of  th« 
common  law  and  of  former  ftatutes  (r), 

where 

■  ■»■■■  I  ih      ■         »    ,  ■       ^ 

(f ) .  The  Hat*  50  Ed.  3.  c.  6.  extended  ort!y  to  i]\t 
cafe  of  perfons  who,  to  defraud  their  creditors  of  all 
.i«:aetedy>  conveyed  ibeir  property  in  traft,  and  then' 
eluded  cx^eauon  againA  their  perfons  by  fiying  to  fanc- 
tiaries  and  privileged  places ;  bat  it  feems,  that  where 
their  perfom  lettiftined  expofed  to  execution,  fuch  fale  or 
ftfiigoaefit  was  not  fraudulent  within  that  a3*  Dycu' 
295  a,  b.  Co.Litt.  76  a,  The  fiat*  3  H.  7.  c.  4.  feems  tp 
carry  the  relief  further -than  the  50  Ed.  3.  c.  6.  for^ 

thou^ 


t 
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where  they  fell  fhort  of  relieving  thofe 
whofc  debts  hadarifeti  fubfcqucntly  to  the 
fraudulent  alienation  {d).  They  refolved 
upon  fuch  a  conftrudion  cA  both  thefe 
ftatutes  as  might  extract  from  them  an 
-  operative  and  beneGcial  law,  and*  as  they 
feemed  purpofdy  written  in  general  lan- 
guage to  give  room  for  a  more  extended 
judicial  interpretation,  they  confidcred 
largely  their  fpirit  and  purview,  and  fra- 
med upon  them  certain  rules  of  evidence 
for  the  fuppreflion  of  fraud,  which,  as 
they  are  the  refult  of  ftrong  fcnfe»  and 
founded  in  general  utility,  ought  not  to  b« 


though  the  preamble  teciteiihepraElice  of  flying  to  fanQu- 
aries  as  part  of  the  evil  to  be  reinedicd,  the  enaSing  part 
ii  general,  ind  fcctns  fo  to  have  been  confidcred.  Cnt. 
J£lix.  291.  Dyer  095  b.  But  thii  llamtc.ii  confined  10 
gifu  uf  goods  and  chattels.  The  flat,  i  Ric.  3.  'C.9. 
touches  only  cafes,  which  cannot  now  happen,  of  fraudu* 
lent  gifts  to  great  incu  for  maiDtenaiKc  againft  the  fuiu 
of  creditors. 

((/)  In  the  cafe  oiTayhr  v.  Janet,  2  Atk.  tot. 
'Lord  Hardwit  ke  obferved  upon  the  word*  in  the  flaiute 
13  Etiz.  "  to  defraud  creditors  and  others,"  that  the 
word  elhrs  l«em«d  to  have  been  Jnferted  to  take  In  all 
mannir  uf  pcrtnns,  as  well  creditors  after  ai  bcfiore  the 
-  xoDveyance,  whofc  debts  (hould  be  defrauded. 

lightly 


I 
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lightly  departed  from  for  the  fake  of  ob* 
viating  particular  hardAiips, 

They  Teemed  to  be  of  opinion,  that  both 
thefe  ftatutes  would  be  inoperative,  trnlefe 
they  collefted  from  them  a  fpirit  denun* 
ciative    of    voluntary  gifts   and  convey- 
ances,   when  oppofed  to   the   claims   of 
creditors  and  purchafers  for  valuable  con- 
fideration.    At  the  fame  time,  they  (hewed 
an  inclination  to  limit  the  import  of  the 
ward  voluntary  to  thofe  cafes  only  wherein 
no  induceme^atof  interefi  appeared,  and  to 
extend  the  notion  of  valuable  confideration 
to  whatever  cafes  admitted  a  natural  fup- 
'  pofition  that  one  a£l  was  made  the  con- 
dition of  another,   or  that  in  a  general 
compromife  or  adjuftment  of  interefts  a 
thing  was  parted  with,  which  could  legally 
have  been  withheld,  in  furtherance  of  the 
general  provifions  of  a  fettlement.     With 
this  liberal  underftanding  of  the  words 
voluntary  and  valuable  they  thought,  as  it 
fccms,  that  a  fcvere  conftru6tion  would 
heft  advance  the  remedy  intended  by  thefe 
ftatutes-,  and  that  their  true  meaning  was 
to  afford  a  ftrong  proteftibn  to  bpna  fide 
creditors  and  purchafers  againft  fpecious 

precedent 
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|)rcccdcnt  transfers  not  induced  by  thofe 
ordinary  cxpcftations  of  rccompencc  which 
are  iikelj  to  influence  men  to  part  with  their 
own  ;  mott  particularly  with  refpcft  to  thp 
ftatute  27  El.  c.  4*  to  have  perxhitted  rea- 
fohs,  founded  on  the  inducements  of  natu- 
ral love,    however  refpefted  in  law  {e)^ 
to  prevail  againft  fubfequent  purchafers^ 
Would  have  tended,  in  a  great  meafure,  to 
defeat  the  cfFe6l  and  intent  of  that  ftatute,- 
lince  there  is  aii  additional  ground  for  the 
fufpicion  of  fecret  coalitions  to  the  preju- 
1    \      dice  of  others   where  the  parties  to  the 
tranfa6lion   are  within   the  influence  of 
fuch  private  motives  and  afFeftions.     And 
1    fo  fevere  is  the  operation  afcribcd  to  the 
i    ftatute>  laft  mentioned^  that  the  purcha- 
'    fer  has  always  been  held  to  bfe  unafFef^ed 
.    by  notice  of  the  precedent  conveyance 

i^?cot?"  (0'    '^^^  voluntary  transfer  is  void  as 

^"*  7'*-:  to  him,  and  he  is  fafe  in  treating  it  aa 

I  an  abfolute  nullity.     A  diveifity  of  con- 

'  ftruiSioft  has,  however,  on  fome  points 


{i)  See  a  pkafing  piflurc  of  the  tenderticfs  of  tte 
itHff  for  the  parental  and.  fraternal  afic£lioni  ia  Plolrd. 
Coo*  307.  ShmriffgtoH  V.  S/rctlen, 

d  prevailed 


/ 
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[»€vail«d  in  refpect  to  the  ftat.  13  and 
ftat.  27  £liz.  and  the  ear  Heft  decifions  of 
the  courts  have  (hewn  a  degree  of  fa* 
vour  to  vcduntary  gifts  agamft  creditors^ 
whofe  claims  have  arifen  upon  fubfequent 
contrafis,  which  has  not  been  extended  to 
conveyances  without  valuable  confidera^ 
tion,  as  againft  a  fubfequent  purcbdferp 
although  no  treaty  for  the  fubfequent 
purchafe  was  in  exiftence^  or  in  contem- 
plation, at  the  time  of  iiich  voluntary 
conveyance. 

It  is  only,  however,  under  particular 
circumftances,  that  thi^  fupport  has  been 
allowed  to  voluntary  gifts  again  ft  bona  Jide 
creditors  upon  fubfequent  contrafts;  the 
bare  circumftance  of  the  non-exiftence  of 
the  particular  debt  at  the  time  of  the  vo- 
luntary alienation  is  not  always  a  fufficient 
ground  for  fuftaining  it.  The  tranfadlion 
is  fubje6led  to  a  more  fcrupulous  teft,  and 
two  requifites  to  its  validity  have  generally 
bcten  inlifted  upon.  The  conveyer  muft 
ftand  generalWuninvolved  at  the  time  of 
making  his  voluntary  gift  or  dilpofition  j 
for  it  feems  to  be  eftablifhed  as  a  rule,  that 
if  he  is  then  incumbered  with  debts,  fuch 

C  his 
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his  voluntary  alienation  will  be  as  vend 

againft  debts  fince  contracted  as  againft 

thofe  which  were  previoufly  exifling ;  and, 

according  to  the  founded  opinions,  fuch  vo- 

i     luntary  difpofitions  will  not  be  valid  againft 

\    fubfequent  creditors,  unlefs  they  arc  fup- 

\  ported  by  the  ftrong  obligation  of  a  pa- 

!  rent  to  fecure  a  provifion  for  his   oflf- 

(10)  styicV  fpring  (10).   The  opinions  of  Lord  Hard- 

4^r"*'      wicke   on  this  point  are  pretty  clear  and 

1  Brown*!  •  r  .  1  •  1 

Chancery     unifomi  ^  and  a  proper  attention  to  the 
Reports,  90.  fgj^tjj^^j^^g  q{  ^i^^^  Judgc  might  perhaps 

refcue  this  part  of  the  fabjeft  from  the 
defultory  and  floating  ftate  into  which, 
according  to  fome  opinions,  it  has  been 
thrown.  In  the  cafe  of  Rufel  v.  Ham- 
(ii)2Aik.  ^ond  (11:  Lord  Hardwicke  is  made  to 
'^*  fay,  that   •*  though  he  had  hardly  known 

one  caie,  where  the»»  perfon  conveying 
was  indebted  at  the  time  of  the  con- 
veyance, that  the  conveyance  has  not 
been  deemed  fraudulent;  yet  that,  to 
be  fure,  there  were  cafes  of  voluntary 
SETTLEMENTS  that  Were  not  fraudulent, 
and  thofe  were,  where  the  perfon  making 
them  was  not  indebted  at  the  time, 
in  which  cafe  fubfequent  debts  would 
not    fliake   fuch   fettkments."     We    ob- 

6  ferve, 


\ 
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fcrve,    that    in  the   latter   part  of   this 
remark    the  word  fettlement  is  ufed  in- 
ftead  of  conveyance^   which   firft  occurs  \   I 
for  what  is  fecondly  ftated  in  the  forego-  I 
ing  obfervation  is  true  only  of  fettlements  / 
or  conveyances  by  way  of  family  provi-  ! 
fion,  and  not  of  voluntary  conveyances  \ 
to  ftrangers,  which,  notwithftanding  the  \ 
perfon  conveying  is  not  indebted  at  the    \ 
time  of  making  fuch  conveyances,  will,  it     A 
feems,  yet  be  fraudulent  under  the  flat.       \ 
13  El.  c,  5,  and  by  virtue  of  that  ftatutc       |    . 
utterly  void  againft  all  fubfequent  credi- 
tors. And  even  voluntary  provifions  for  a       I 
man's  own  family,  if  the  fettlor  be  confider-      \ 
rably  indebted  at  the  time  [f] ,  are  void  againft 
his  general  creditors,  as  well  with  refpeft  to 
.  thofe  whofe  debts  are  fubfequent  (12),  as  (rOtAtk. 
to  thofe  whofe  debts  were  precedent  to  v^W^.7. 


2  Aik.  600. 


fuch  provifions.      In  the  cafe  of  Ruffel  \\r^hrs\ 


(/)  In  the  cafe  oi  JVhiie  v.  Sanfom^  3  Atk.  410. 
Lord  Hardwicke  dlfmined  the  bill  of  a  perfon  claiming 
as  a  creditor,  principally  becaufe  it  was  doubtful  whe- 
ther the  debt  accrued  before  or  after  the  fcttlemenr, 
which  (hews  the  leaning  of  the  court  of  cbancery  in 
favour  of  family  provifions. 

C  2  v.  Ham^ 


f 
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V.  Hammond  above  referred  to,  the  ge- 
neral creditors  did  not  reft  their  claims 
merely  on  the  circumftance  of  the  fettle- 
ment's  being  voluntary,  but  on  the  con- 
comitant faft  of  the  fettlor's  being  largely 
indebted  at  the  time  of  making  the  fettle- 
ment;  and  although  their 'bill  was  dif- 
milled  as  to  fome  part  of  the  eftate  in 
iettlement,  which  turned  out  to  be  fuf- 
tained  by  a  valuable  confideration,  the 
chancellor  made  it  appear  clearly  to  be  his 
opinion,  that  if  the  fettlement  i&^been 
voluntary^  it  could  not  have  been  fup- 
poried  againft  the  general  creditors,  be- 

caufe  the  fcttlor  was  incumbered  {g)  at 
the  time  of  making  it. 

But  the  words  of  Lord  Hardwicke  above, 
cited  extend  no  further  than  to  (hew,  that 
there  were  cafes  of  voluntary  fettlements  not 
fraudulent  againft  creditors,  where  the  pcr- 
fons  making  them  were  not  indebted  at  the 
time.     They  cannot  be  interpreted  as  lay- 

[g]  Sec  the  remark  by  the  court  in  Taylory.  Jonesy 
a  Atk.  6o2-  "  If  a  man  is  in  indigent  circumftancet  at 
the  time  of  making  the  fettlement,  it  is  evidence  to  Ih^vr, 
that  it  was  made  with  an  intent  to  commit  a  fraud/* 

ing 


§  I .       Deits  precedent  andfubfequent.  2 1 

ing  down  a  rule,  that  all  voluntary  fettle- 
ments  are  good  againft  fubfequent  credit- 
tors,  even  if  the  fettlors  are  unincumbered 
at  the  time  of  making  them  (A) ;  and  in- 
deed, that  fuch  general  maxim  was  not 
adopted  by  his  Lordfhip,  appears  by  the 
decifion    in  Rujfel   v.    Hammond^     with 
refpedt  to  one  part  of  that  cafe,  for  there 
being  no  valuable  confideration  to  fup- 
port  the  fettlement  made  by  the  fon,  Wil^ 
Ham  Hammond;  of  his  own  eftate,  though 
it  did  not  appear  that  he  was  at  all  in- 
debted at  the  time  of  making  the  fettle- 
ment, but  rather  the  contrary  is  inferible 
from  the  ftrefs  laid  upon  this  circumflance 
by  the  creditors  in  the  queftion  refpefling 
the  fettlement  by  the  father,  and  the  filence 
of  the  cafe  refpc6ling  it  in  regard  to  the 
fon!s  fettbment,  fuch  fettlement  by  the  fon 
was  held  fraudulent  and  void  againft  the 
creditors,  who  were  decreed  to  be  relieved 
accordingly. 

« 

(h)  In  the  cafe  of  Jones  v.  Mar/b^  Caf.  Temp. 
Talb.  64.  Lord  Talbot  declined  giving  any  opinion 
how  far  a  family  fettlement,  without  any  confidera- 
tion,  would  be  fraudulent  againft  fubfequent  creditors« 
^ugh  the  party  was  not  indebted  at  the  time. 

C  3  Neither 
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Neither  will  the  attentive  reader  of  the 
few  cafes  and  opinions  in  the  books  which 
bear  diredly  upon  this  point  be  fatisfied 
with  the  fimple  diftinftion  Jibove  noticed 
between  voluntary  family  fettlemcnts  and 
voluntary  conveyances  to  ftrangers,  or  be 
inclined  to  adopt  it  as  a  general  rule,  that 
a    voluntary    fettlement  merely  as   fuch 
made  by  one  not  indebted  at  the  time^  is, 
at  this  day,  fafe  againft  fubfequent  credi- 
tors; but  the  inveftigation  will,  perhaps, 
conduft  him  through  fome  perplexity  to  a 
fub-diftinftion  between   voluntary  family 
fet'tlcments  themfelves,  in  which  fomething 
like  a  principle  is  dilcoverable  of  deciiive 
\    ap[)li cation  :  he  will  obferve  an  accepted 
^  implicit  diftinclion  between  a  voluntary 
;  fettlement  made  before  children  born,  and 
;  one  made  after  iffue,  in  refpeft  to  its  vali- 
1  dity  as  againft  fubjequent  creditors ;    and 
\  that  the  moft  favoured  fort  of  ffttlement 
is  that  which  is  induced  by  paternal  tcn- 
dernefs,  by  way  of  provifion  for  a  child  or 
.children  in  being  (/), 

This 

•■ — 1 

(z)    In  l^uiKer  v..  Burroivsy   i  Atk.  94.  the  volun- 
tary (citiciiiL-at  was  made  in  favour  of  children  in  .be- 
ing i 
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.  This  fevour  of  the  law  towards  provi- 
fionsfor  children  is  diftinftly  dated  by  Lord 
Hardwicke  in  the  cafe  of  Lord  Townfend  v.  i 

Windbam(\^),  in  the  following  words:  **  If  ^^^^,1x^1 
there  is  a  voluntary  conveyance  of  real  ^^irlr/^' 

.  lAtk.  5:0. 

ing;  and  Lord  Hardwicke  there  obfervedy  adverting  to 
the  effeft  of  the  flat.  13  Eliz.  c.  5.  that  it  was  nccelTary 
to  prove,  that  the  perfon  conveying  was  indebted  at  the 
time  of  making  the  fettlement,  or  immediately  after  the 
execution  of  the  deedj  that  a  diflferent  notion,  were  it 
to  prevaiU  would  be  attended  with  bad  confequencei,  be- 
caufe  the  ft<it.  extends  to  goods  and  chattels,  and  would 
defeat  every  provifion  for  children  and  families,  though 
the  father  was  not  indebted  at  the  time.  The  cafe, 
however,  of  StiUman  v.  AJhd<fwny  7,  Atk.  481.  fur- 
ni(bes  an  exception  to  this  rule,  wherein  it  appears^ 
that  a  fettlement  upon  children,  though  made  by  a  per- 
fon not  indebted  at  the  time,  may  yet  be  void  as  again  (I 
fubfequent  creditors,  if  any  thing  in  the  tranfaflion  af- 
fords ground  for  an  inference  that  the  provifions  were 
made  with  a  view  to  becoming  indebted.  See  poll,  p.  25,  ^ 

et  feq. 

The  ^afe  of  Hungerford  v.  Earl^  2  Vern,  261. 
does  not  accord  with  the  opiflion  of  Lord  H.  as  ex- 
prefled  in  ff^alker  v.  Burrows  \  for  there  the  bond  dtbr, 
againft  which  the  voluntary  fettlement  was  held  void, 
was  contraSied  1 2  years  after  the  making  of  the  fettle- 
ment ;  but  there  was  another  Ilrong  ingredient  in  that 
cafe,  v/z,  the  pofleflion  of  the  father,  notwithflanding 
the  conveyance  to  the  truftees,  which  feemed  very  much 
to  influence  the  judgment  of  the  Loiid  Commiflioner. 

C  4  eftate 
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.  eftatc  or  chattel  intcreft  by  one  not  in- 
.  debted  at  the  time,  though  he  afterwards 
;  becomes  indebted,  and  that  voluntary  conr 
'  veyance  is  for  a  child,  and  without  any 
particular  evidence  or  badge  of  fraud  to 
deceive  or  defraud  fubfequent  creditors?, 
I  that  will  be  good;  but  if  any  mark  of 
fraud  or  collufion,  or  intent  to  deceive  or 
defraud  fubfequent  creditors,  appears,  that 
will  make  it  void,  otherwife  not,  but  it  will 
fland,  though  he  afterwards  becomes  in- 
debted ;"  and  then  follows  this  very  im- 
portant obfervation :  **  But  I  know  nq 
cafe  on  the  13th  Eliz.  where  a  man,  i/?- 
debted  at  the  time^  makes  a  mere  volun- 
ri5)3Rcp.  tary  conveyance  to  a  child  (15),  and  dies 
indebted,  but  that  it  (hall  be  confidere4 
as  part  of  his  eftate  for  the  benefit  of  cre- 
ditors."     Here  we  may  obferye,  that  his 

Lordftiip's  remark,  as  to  the  effect  of  cir- 
cumftances  difclofing  an  intent  to  deceive^ 
is  included  within  the  univerfal  rule,  that 
fuch  intent  to  deceive,  where  it  appears, 
fuperfede?  the  whole  queftion  about  con- 
fideration,  and  reduces  the  purely  volun- 
tary conveyance,  the  provifion  for  off- 
Ipring,  ^d  the  conveyance  for  value,  to 

the 
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the  fame  nullity  g(  operation.  The  whole 
of  T'iejne's  cafe,  turned  upon  the   in-* 

tent  to  deceive,    as   inferible  from  cir-» 

cumlbvKes ;  the  conveyance  in  wlii^h  cafe 

was  not  Toluntary,  but  made  to  a  bona 

fide  creditor,  whofe  demand  exceeded  the 

value  of  the  gpods    affigned    to    him; 

aod  if  it  were  not  a  clear  confequence, 
that  the  reafons  which  make  a  conveyance 
for  value  vitious  muft  invalidate  a  volun- 
tary conveyance,  though  meant  as  a  pro- 
vifion  for  a  child,  the  cafe  of  Stileman  v. 
/J/5W(?v«(f6);wouldeftablilhthecorollary.   Jj?*^'"^ 

This  cafe  cpmprehended  two  queftions  ; 
}^y  Whether  a  fettlement  made  after 
marriage,  but  expreiled  to  be  in  con* 
fideration  of  a  marriage  portion  by 
a  peribn  not  indebted  at  the  time  was 
void  againft  fubfequent  creditors;  as  to 
which  the  Chancellor  thought  it  extremely 
clear,  that,  as  the  fettlement,  though  after 

marriage,  was  in  confideration  of  a  mar- 
jriage  portion,  which,  y^r  any  thing  that 
appeared^  was  paid  at  the  time,  it  could  not 
))e  impeached  by  fubfequent  creditors.  But 

the 
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to  his  being  indebted  at  a  future  time,  it 
19  equally  fraudulent,  and  ought  to  be  fet 
afidc ;  and   his    Lordfhip  refembled  the 

cafe  he  was  deciding  to  that  of  Chriji*s 
Hojpital  agaxnii  Budgin  and  JVife^  reported 
in  2  Vern.  683,  where  a  hu{band,  having 
taken  feverai  mortgages  and  bonds  in  the 
name  of  himfclf  and  his  wife,  for  money 
lent  by  himfclf,  the  Lord  Keeper  looked 
upon  the  wife  furviving  him  to  be  in  the 
nature  of  a  joint  purchafer,  and  decreed 
againft  the  heirs  at  law,  but  admitted  that  < 
in  the  cafe  of  creditors,  it  might  be  frau- 
dulent. If  the  principles  above  ex- 
tracted be  right,  it  would  have  been  frau- 
dulent againft  creditors,  whetlier  the  huf- 
band  did  or  did  not  ftand  clear  of  debts 
at  the  time  the  bonds  and  mortgages  were 
taken  j  and  indeed,  befides  the  fufpicion 
v\lncii  adheres  to  fuch  creation  of  joint 
intciL-lis,  it  may  be  doubted  whether  that 
prottiting  conftruilion  which  fliields  thefe 
provifions  for  unportioned  children,  ex- 
tends Itfelf  to  mere  gratuitous  fettlements 


.  The  decifion  in  the  cafe  of  StUeman  v. 

Apdci;.m  flicA's,  however,  that  the  purpofe 

of 
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of  providing  for  a  child  muft  be  unambi- 
guous, and  that  the  conveyance  or  fettlc- 
ment  muft  be  plainly  calculated  to  efFeftu- 
ate  the  object  propnj;  d  j  *.>t  wc  coUe6l  by 
inference  from  that  cafe,  that  without 
any  of  thole  extriniic  badges  enumerated 
in  'Tneyne^  cafe,  (for  though  the  father 
had  polTenion  till  bis  death,  the  prefump- 
tion  of  fraud  from  that  circumftance  is 
anfwered  by  the  title  to  the  pofleHioa, 
which,  as  a  father,  he  might  claim  by 
right  of  natural  guardianlhip  during  the 
nonage  of  his  child,)  a  pretended  provi- 
fion  or  advancement  may  ftand  condemned 
by  its  own  inadequacy  and  incongruity, 
wi^h  refped  to  the  defign  profefledly  in 
the  contemplation  of  the  parent  and  fet- 
tlor. 


y>  Intent  to  deceive.  Cnft. 


SECTION     IL 

THE  phrafes  *  intent  to  defraud*  and 
'  intent  to  deceive/  which  occur  ia 
the  ftatutes  under  confideration  have  fome- 
timcs  received  a  latitude  of  expolition  from 
the  refolutions  in  modern  cafes,  which  does 
not  correfpond  with  the  ancient  decifions 
of  judges  familiarly  converfant  with  the 
views  of  the  legiflature  in  framing  thofe 
ftatutes. 

Fraud  confifts  either  in  a  fingle  a6l, 
or  in  a  continued  feries  of  a6ls,  and  two 
parties  are  always  neceflTary, — a  perfoa 
deceiving,  and  a  perfon  to  be  deceived^ — to 
give  it  that  aftion  and  determination  which 
renders  it  the  fubjc6l  of  human  cogni- 
(i7)9H.6.  zance  and  law  (17).  A  general  purpofe 
i43.Bridg.  of  fraud  exifting  in  the  heart  of  a  man, 
without  a  particular  objefl,  cannot  be 
crime  in  any  fyftem  of  human  law.    Where 

fraud  is  made  up  of  diftinft  afts  their  con- 
ne6lion  becomfes  difficult  to  be  traced  and 
afcertained  in  proportion  to  their  reciprocal 
diftance,  and  the  multiplicity  of  events  with 

which 
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which  they  are  incidently  cbnne£ted«  In  a 
lefs  complex  ftate  of  manners  its  artifices 
were  of  fimplcr  contrivance  :  deceit  took 
a  fliorter  aim  ;  the  fchcme  and  the  final 
obje6l  were  feparated  at  fmallcr  intervals, 
and  were  generally  prefent  at  the  fame 
time  to  the  view  of  the  clofe  obferver. 
The  multiplied  relations  of  life  have  re- 
fined the  arts  of  deceit.  As  fraud  has 
become  more  dextrous,  its  views  have 
become  more  diftant  and  lefs  direft.  And 
the  pro/pe6live  conneftipn  between  the 
original  a6l  and  the  ultimate  purpofe 
requires  a  longer  courfe  of  deduction  for 
its  difcovery  and  afcertainraent.  The  pre- 
ventive activity  of  the  law  ought  tv^  in- 
creafe  in  proportion  to  this  growing  dif- 
ficulty of  detedlion.  Where  the  regular 
methods  of  fcrutiny  are  baffled  by  eva- 
five  dexterity,  fummary  expedients  muft 
be  ufed,  and  the  law  provides  for  its  own 
imbecility  by  fternly  difcountenancing  all 
myftery  and  ambiguity  of  aftion.  The 
luxuriant  intricacy  of  the  legal  modes  of 
transfer  and  forms  of  technical  proceed- 
ings, as  they  multiply  the  means  of  fraud, 
fo  they  call  for  the  increafcd  vigilance  of 
the  law  again  ft  colourable  and  equivocal 

tranf- 
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tranfa£tions.  Legal  artificial  preAitnption 
at  length  comes  in  aid  of  this  vigilance, 
and  where  experience  has  pointed  out  a 
fucoefsful  engine  of  fraud,  the  very  ufe 
of  that  engine  is  made  in  £>me  cafes  to 
fuperfede  enquiry  into  intention,  by  being 
itfeif  turned  into  a  ftrong  prefumptive  in* 
dication  of  fraudulent  defign.  The  hard- 
(hip  of  fuch  prefumptions  (if  any  there 
be)  is  outweighed  by  their  utility  i  nor 
ought  we  to  forget  the  difference  between 
Hated  prefumptions  by  ftatute  (/),  which 
are  exprefs  and  cautionary  rules  of  con* 
duft,  and  the  prefumptions  of  un- 
written law,  of  which  the  heads  of  the 
learned  are  the  only  repofitaries*  If  a  rule 
of  cohftruftion,  with  refpefl  to  our  tranf*- 
a6lions  with  each  other,  is  for  the  public 
good,  it  is  only  neceffary  that  it  be  clear 
and  oftcnfible,-  and  no  man  can  reafonably 
complain  of  a  reflriiJ^ion  upon  his  indivi- 
dual, which  benefits  him  in  his  focial  ca- 


(7)  Lord  Mansfield  in  2  Burr.  1072.  flates  the  diftinc* 
tion  between  prefumptions  grounded  upon  evidence, 
and  prefumptions  of  law,  which  are  not  to  be  contra- 
difted.  The  Uatutory  prcfumption  alluded  to  in  the 
text  fceras  to  be  a  third  fort,  depending  upon  an  artifi- 
cial  rule  of  conftruflion. 

6  pacity. 
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pacity,  if  the  terms  of  that  rcftriftion  be 
intelligible,  general,  and  certain. 

The  earlieft  expounders  of  the  ftatutes 
of  Elizabeth  againfl:  fraudulent  convey- 
ances, appear  to  have  attributed  to  both  of 
them  a  fpirit  and  meaning  confonant  to 
what  has  juft  been  furmifed:  but  they 
thought  it  more  pointedly  within  the 
expreflion  of  the  27  Ellz.  c,  4.  to  conftruc 
a  voluntary  gift  or  conveyance,  if  followed^, 
though  after  a  long  interval,  by  an  attempt 
to  convey  to  a  purchafer  for  valuable  con- 
fideration,  as  ftrong  prefuwpttve  evidence 
at  kajl  of  an  intent  to  deceive.  They  de- 
termined, however,  that  the  voluntary  con- 
veyance was  good  confidered  by  itfelf,  and 
good  againft  all  but  one  who  purchafed  for 
a  confideration  of  value ;  but  that  when  a 
purchafer  of  that  defcription  appeared,  the 
firft  conveyance,  coupled  with  the  fubfc- 
•  quent  attempt  to  fell  for  value,  made  up  a 
compounded  evidence  of  fraudulent  in« 
tentiottp  The  abfurdity  of  making  that 
fraud  by  ex  pojl  faSlo  circumftances  which 
was  not  fraud  in  the  commencement  {m)^ 


(m)  Vid.  Chan.  Caf.  in  Lord  King's  time,  Diws 
V.  Brandy  and  fee  the  remark  by  Doderidge,  J.  % 
Roll.  jo6» 

D  cannot 


^ 
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cannot  with  reafon  be  objefled.  Such  ob. 
jection  is  anfwercd  by  the  difference  be 
tween  making  and  proving^  for  though  an 
a6l,  which  muft  be  confidercd  as  innocetit 
when  committed  for  want  of  evidence  of 
the  contrary,  cannot  be  made  criminal  by 
fubfequcnt  events,  yet  evidence  and  pre- 
fumption  may  well  arife  from  fubfcquent 
events  to  annex  a  conftru6iion  of -guilt  to 
that  which  flood  (rtz  from  imputation  at 
fiift  («).  The  principle  of  this  obfeiva- 
tion  applies  aUb  to  the  ftatute  13  Eliz, 
where  debts  are  contracted  fubfequently 
to  the  voluntary  conveyance,  and  where 
thole  giounds  of  favour  which  have  before 
been  confidered  do  not  cxift  in  the  cafe. 

In  looking  a  lltlc  more  inquifitivcly  into 
the  nature  of  this  prefumption  of  fraud  or 
intent  to  deceive,  as  it  arifes  upon  thefe  fta- 
tutes,  we  are  led  to  obiervc  that  the  fraud  does 


(«)  Vid.  Cohile  v.  Parker.  Cro.  Jac.  158.  "Be- 
caufc  it  was  a  voluntary  conveyance  at  fird,  and  (hall 
be  intended  fraudulent  at  the  beginning.**  For  the 
numerous  inftances  in  which,  in  our  law,  fubfequeqt  - 
a£)s  are  admitted  to  expound  original  intention,  \i^. 
Douman^s  Cafe^  g  Rep.  ii.  Wingate's  Maxim^ 
Max.  37.  Vid.  alio  Lane  47.  and  Plowd.  Com.  473L 
ct  feq*  ♦ 

not 
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notconfift  in  the  iftualdeccptionof  thcpuf^ 
chafer  or  creditor,  but  in  making  a  convey* 
ance  with  a  view  to  deceive  or  defraud  them, 
which  intent  to  deceive  or  defraud  cannot 

be  manifefted  and  determined  until  a  pur* 
chafer  or  creditor  arifes  :  the  whole  is  then 
regarded  as  onelf  anfaftion  by  relation,  and 
the  fraud  in  the  contemplation  of  the 
ftatutes  is  then  complete.    With  reipeft  to 
the  ftatute  zj  £liz.  c.  4.  all  that  is  necef* 
fary   to  be  (hewn^  as  conftitutivQ  of  the 
fraud  thereby  intended,   is  a  conveyance 
made  with  an  intent  to  deceive  a  purchafer. 
This  intent  to  deceive  is  evidenced  by  a 
voluntary  conveyance,  cdupled  with  a  fub- 
fequent   agreement  to  fell  the  fubjed  of     - 
that  voluntary  conveyance,  and  the  fraud 
being  complete  in  this  ftage  of  the  tranfac-^ 
tion,  the  purchafer  may  execute  his  bargain 
iiotwitlkftanding  he  has  notice  of  the  for* 
mcr  voluntary  conveyance  (18).    It  is  not  (,8)  vid, 
the  accomplifhmcnt  of  the  deceit  upon  the  cX**' 
purohafer  that  conftitutes  the  fraud,  but  Lji'ca^f!** 
the  deceitful  intention  in  the  feller  mani-  Ambi.^lk. 
faied  by  his  proceeding  to  the  fecond  ^""^X^q, 
conveyance.  Though  the  purchafer  be  not  ^-  ••  *^" 
deceived,  a  voluntary  conveyance  may  flill 
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be  fraudulent  {o)^  and  if  fd  it  is  confe- 

quently  void  as  againft  him  if  he  completes; 

his  purchafe;  and  the  completion  of  his 

(19)  Vide  purchafe  by  an  executed  conveyance  ( 19)  is 

Mfofd  V.    necefiary  to  qualify  him  under  the  ftatute 

ch{n!'caf.  to  avoid  the  firft  conveyance,  for  the  ftatutc 

*'^'         is  exprefs  that  the  firft  conveyance  (hall 

only  be  void  againft  the  purchafer,  or  thofe 

claiming  under   him  {p).     But  by  this 


[0)  In  Gouch*s  cafe  the  opinion  of  Ld.  Wray  feems 
to  reft  upon  a  conclufion  that  the  fraud  it  complete 
and  fufficiently  proved^  according  to  the  evidence  im- 
pliedly marked  out  by  the  ftatute,  in  the  very  propofal 
to  fell.  He  puts  this  cafe.  A,  feized  of  land  in  fee  makes 
a  fraudulent  conveyance  with  an  intent  to  deceive  and 
defraud  purchafers  againft  the  fiatute  2y  Eliz.  and 
continues  in  pofleflioni  and  is  reputed  owner.  B.  enters 
into  dijcwrji  with  A-  for  the  purchafe  of  ifv  and  by  ac* 
tiJint  B.  has  notice  and  knowledge  of  this  fraudulent 
conveyance,  and  neverthelefs  concludes  with  A.  and 

takes  bis  afTurancc  of  him,  in  this  cafe  B.  fliall  avoid 
the  faid  fraudulent  conveyance  notwithftanding  the 
notice. 

{p)  So  with.refpefi  to  the  relief  which  a  court  of 
equity  gives  on  the  13  Eliz.  c.  5.  a  creditor  rauft 
complain,  or  a  fettlement  cannot  be  fet  afide  for  Fraud, 
and  he  muft  put  himfelf  in  a  fituation  to  complain,  by 
getting  judgment  for  his  debt,  and  ftating  that  by^the 
fettlement  he  is  defrauded.    Vid.  i  Vezey^  Jun.  r6o. 

5    .  avoidance 
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avoidance  of  the  firft  conveyance,  befides 
the  proteflion  of  the  purchafer,  the  ftatute 
has  fecondarily  in  view  the  puniftiment  of 
the  deceit,  and  as  the  voluntary  alienee  is 
regarded  by  the  jealoufy  of  the  law^  where 
circumftances  and  parties  afFord  a  poflible 
ground  for  the  pi-efumption,  as  a  partici- 
pator in  the  fraud,  he  is  involved  in  a 
common  lofs  by  the  operation  of  the  fta- 
tute, 

« 

The  lofs  to  the  feller  is  not  fo  ealily 
underftood  by  thofe  who  regard  only  what 
has  been  the  confequence  of  the  ftatute^ 
namely,  the  opportunity  thereby  given  to 
the  voluntary  conveyer  to  defeat  his  own 
antecedent  gift  by  a  fale  for  valuable  con- 
fideration.  But  their  difficulty  is  only  the 
difficulty  of  intelle£lual  feparation.  It  a- 
rifes  from  viewing  the  confequences  of 
that  lavr  as  it  has  been  fince  a£led  upon, 
inftead  of  the  pre-exiftent  evil  againft 
which  it  provided.  Before  that  ftatute,  the 
purchafer  was  the  party  intended  to  be 
mjured-T-the  injury  of  the.  unfufpefting 
buyer  was  the  fpeculation  of  the  fraudulent 
feller.  The  fcope  and  purpofe  of  the  a6t 
being  wholly  preventive,  could  not  with 

D  3  confift. 
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confiftency  look  to  the  future  exiftence  of 
the  thing  againft  which  it  was  made.  It 
was  calculated  to  remove  and  not  to  re^ 

medy.  The  mifchief  in  its  contemplation 
was  annihilated  by  its  provifions,  and  we 
take  a  wrong  ground  when  we  look  to  ex- 
ifting  evils  in  the  interchange  of  property 
for  the  explanation  of  that  law.  Before 
the  ftatute  27  Eliz.  the  purchaier  was  the 
party  in  danger,  and  the  hopes  of  advan- 
tage were  with  the  projeftors  of  the  fraud 
againft  him,  videlicet,  the  parties  to  the  vo* 
luntary  alienation-  The  efficacious  preven- 
tion of  that  deceit,  againft  the  poffibiHty  of 
the  return  of  which  the  ftatute  provided, 
ought  to  be  the  governing  rule  in  the  con- 
ftru6lion  of  its  claufes,  and  to  this  purpofe  the 
potential  exiftence  of  the  mifchief  fupprelled 
ihould  be  regarded  as  an  a£lual  and  inftant 
peril.  The  ftatute  was  meant  to  bear  upon 
the  voluntary  alienee,  and  to  relieve  the 
purchafer  ^  but  the  fafety  of  the  purchafcr 
produced  by  its  fuccefsful  operation  has 
turned  the  regards  of  cprnpaffion  towards 
the  cafe  of  the  voluntary  alienee  j  and  wc 
are  apt  to  forget  that,  befides  the  unfteady 

direftion  and  relaxing  effeft  of  thefe  fym- 
pathies  in  the  conftru^ioti  of  a^^eneral 

law^ 
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law,  the  'peril  to  the  purchaier  niuft  re- 
vive under  indulgence  to  the  donee,  who 
cannot  be  favoured  on  any  general  prin- 
ciple of  compaflion,  but  at  the  expence  of 
a  claim  more  flrong  and  meritorious. 

By  thus  confidering'the  avoidance  under 
theftatute  27  Eliz.  both  as  prote6tivc  and 
fuppliciary,  and  by  regarding  the  fraud  as 
pcrfefted  in  its  effence,  though  unexecuted 
in  its  object,  by  the  voluntary  conveyance 
raade  with  intent  to  deceive,  of  which 
fraudulent  intent  the  fubfequent  contract 
is  the  proper  evidence^  we  fee  the  reafon 
of  the  unimportance  of  notice  to  the  fub* 
fequent  purchafer,  who,  if  he  has  knowledge 
of  the  firil  conveyance,  (ees  the  fraudulent 
intent  difclofed  in  the  very  treaty  of  fale, 
and  has  only  to  complete  his  purchafe, 
that  by  virtue  of  the  valuable  confider- 
ation,  he  may  become  qualified  under 
this  flatute  to  treat  that  as  void  which  he 
before  perceived  to  be  fraudulent.  A  direct 
notice  communicated  by  the  feller  to  the 
purchafer  before  the  purchafe  completed, 
implies  a  felf-contradidlion,  and  was  xxoi 
to  be  fuppofed  or  provided  for,  and  when 
the  cafes  faid  that  the  voluntary  convey- 

X>  4  anec 
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ance  was  void  flgainft  the  purchafer,  not- 
withflanding  fuch  purchafer  had  notice, 
another  tind  of  notice  than  that  firft  men- 
tioned muft  h^vc  been  in  contemplation. 
If  the  notice  is  intrinfically  contained  in 
the  deeds  which  accompany  the  fale,  tliough 
in  common  cafes  fuch  notice  may  enervate 
the  title  and  blemtfli  the  innocence  of  the 
purchafer,  as  where  a  man  takes  a  con- 
veyance of  a  legal  eftate  with  knowledge 
of  an  adverfe  equitable  title  or  incum- 
brance, yet  where  the  queftlon  turns 
wholiy  upon  the  intent  to  deceive  in  the 
vender,  it  cannot  be  fald  that  the  vender 
has  purified  himfelf  by  a  delivery  oi  the 
title  deeds,  while  he  is  lilent  as  to  the  ex- 
igence of  a  fa£t  overthrowing  the  title  (;), 
which,  though  it  might  appear  by  an  ex- 
amination of  the  deeds,  he  has  tacitly 
contradicted  by  the  very  treaty  of  fale. 
if  notice  comes  to  the  purchafer  from  the 


[})  Tl.is  mud  be  underflood  retrofpeilively  lo  the 
timv  when  ilie  flat ute  was  made,  the  provifions  of  which 
iificir,inly  Tuppofe  fuch  a  conftquence  from  making  a 
voluut.iry  conveyance,  and  afierwarc!i>  a  fdle  lo  a  pur- 
cli^fcr. 


^ 


voluntary 
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voluntary  alienee,  or  through  Jiny  other  ex- 
trinfic  collateral  of  cafual  chanr,el»  that 
clearly  can  be  no  reftoration  of  the  inno- 
cence of  the  feller-— his  original  intent  to 
deceive  remains  unabfolved*  . 


Thele  decifions,  however,  in  favour  of 
purchafers  with  notice  have  by  fome  been 
looked  upon*as  unreafonableandunjufl;  hut 
they  cannot  be  unreafonable  and  unjuft  if 
they  have  followed  up  the  fpirit  of  the  fla- 
tute,  and  if  that  fpirit  was  reafonable  and 
juft,  both  which  pofitions  it  is  the  objeft 
of  thefb  (heets.to  eftablifh.     It  has  been 
faid  that  **  if  the  conftrudion  of  this  aft, 
>vhich   has  certainly  prevailed  in  favour  of 
purchafers  with  notice,  were  traced,  it  would 
probably   appear  to    have  originated    in 
the  opinion  that  the  acl  avoided  all  vo- 
luntary  conveyances    v/hatever,     though, 
continues  the    writer,    it   merely    aifcfls 
fraudulent  conveyances  (20).'*    The  great  C2o)FonbL 
queftton   in    thcie  cafes    is    whether    the   I'^l'i'^u 
particular    conveyance    or    fettlement   be 
void  or  effectual ;    it  cannot  be  only  void- 
able:  it  is  radically  bad  or  good  with  refjiedl 

to 
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deliver  the  fubjcft  from  a  fort  of  puzzle 
or  fetitioprincipii^  or,  in  other  words,  from 
^  the  difficulty  created  by  fallacioufly  con- 
founding with  the  terms  of  the  queftion 
a  fubjeft  matter  which  without  an  abfur- 
dity  cannot  be  fuppofed  to  exift  till  the 
queftion  is  decided. 

•  If  this  full  exprefs  notice  imparted  im« 
mediately  by  the  feller,  or  by  his  authority 
to  the  purchafer,  cannot  be  fuppofed  to 
happen  but  upon  an  aflurance  that  the 
firft  conveyance  was  yoid>  it  muft  imply 
«lfo  an  affurance  that  once  void  it  is  inca- 
pable of  confirmation. 

If  the  firft  conveyance  be  not  void,  then 
notice  cannot  deteriorate  the  condition  of 
the  purchafer*  If,  on  the  other  hand,  the 
firft  conveyance  be  void,  fubfequent  notice 
however  imparted  can  have  no  cffeft,  in 
fuch  cafe  the  operation  of  notice  is  anti- 
cipated by  the  deftruftion  of  the  fub- 
jea  (/). 


[s)BuJler\.  ff^atfrtou/e,  Tcportcd  in  Sir  Thom&s  Jones 
94.  was  a  cafe  upon  a  power  of  revocation  included  in  a 
fettltmentby  a  father  and  mother  on  their  fon's  marriage, 
which  power  being  reflralned  to  be  exercifed  only  with 

the 
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the  confent  of  four  trullecs,  or  the  farvivor  of  them,  was 
adjudged  out  of  the  ftatute  27  Eliz.  c.  4.  And  there 
was  there  a  plain  valuable  confideration.  It  is  true 
that  Po)  lex  fen  at  the  bar  mentioned  the  circumilance 
of  notice  as  to  tbepurchafer  as  precluding  any  inference 
of  fraudulent  intent  as  againft  him,  but  as  there  was 
quite  enough  in  the  cafe  to  fupport  the  fettlemcnt  with.- 
out  any  refort  to  this  reafoning,  it  cannot  be  known 
what  ftrefs  the  court  laid  upon  it. 

And  in  Fitx- James  v.  MoySy  i  Sid.  133.  that  the 
purchafer  had  no  notice  of  the  firft  conveyance,  is  mado 
an  ingredient  in  the  ftatement  of  the  cafe,  yet  as  it  does 
not  appear  to  have  made  any  part  of  the  foundation  of 
the  opinion  of  the  court  in  the  dire8ion  given  to  the 
jury,  it  is  only  a  proof  of  the  fenfe  the  reporter  enter- 
tained of  its  importance. 

The  fame  obfervation  applies  to  the  cafe  of  Cohile  v. 
Parkety  Cro.  Jac.  158.  quod  vid. 

Where  fads,  which  have  no  influence  on  tlie  ju^lg* 
ment  of  the  court,  find  their  way  into  the  ftatonqent  of 
a  cafe,  the  Audent  is  fometimes  miOed  by  the  reporter*^ 
apparent  appreciation  of  thetn  too  haftily  to  conclude 
them  of  importance.     In  Goodright  v.  Mofcs^  2  Black. 
1019.   ^^^^^  ^^^  purchafer  of  the  edate  claimed  under 
and  flood  in  the  place  and  chara£ler  of  a  volunteer  as 
againft  the  former  leflee,  who  was  a  valuable  purchafer 
of  his  leafe,  (it  being  at  rack  rent)*  it  is  not  eafy  to  fee    *  Vid.  1 
how  the  notice  which  the  purchafer  of  the  eftate  is  re-        "**  ^'''* 
prefented   to  have  had  of  this  leafe  could  have  influ- 
enced the  queftion.     But  it  may  be  remarked,  that  this 
circumilance  of  notice  is  often  mentioned  in  the  report 
of  a  cafe  with  an  air  of  importance,  when  in  point  of 
9ffc£l,  it  is  perfe6lly  neutrah 
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,       SECTION    III* 

APRiKCiPLE  of  adherence  to  the 
ftrift  import  of  the  phrafes  **  intent  to 
deceive"  and  *' intent  to  defraud/*  which 
occur  in  thefe  ftatutes,  may  feem  to  juf- 
tify  the  opinion  of  fome  ancient  lawyers, 
that  only  that  perfon  who  could  be  con- 
fidered  as  the  objeft  of  the  fraudulent 
intent,  was  qualified  to  treat  the  fraudu- 
lent conveyance  as  void.  If  a  voluntary 
gift  or  conveyance  be  made  with  a  manifeft 
intention  to  efFeft  a  purpofe  which  dif- 
covers  no  original  dcfign  of  defrauding 
thofe  who  come  to  take  advantage  of  the 
ftatutes,  they  (hall,  according  to  this  opi- 
nion, have  no  relief,  although  their  par- 
ticular interefts  may  be  confequentially 
afFefted.  A  fimilar  principle  of  con- 
ftru£lion,  before  the  making  of  thofe 
ftatutes  of  Elizabeth,  which  are  our  prefent 
conceiii,  feemed  to  prevail  in  the  decifions 
of  the  judges  upon  other  ftatutes  made  in 
Aippreflion  of  fraud;    the  refolutiop  in 

Wamefori% 
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WarneforSs  cafe  determined  in  the  3d  year  • 
of  Elizabeth  was  founded  upon  it.     That 
cafe  was  as  follows  :  A  man  holding  lands 
of  the  queen  in  capite  by  knight's  fervice, 
made  a  feoffment  of  the  lame  with  a  frau- 
dulent intent  to  defeat  an  execution   for 
damages  in  which  he  had  been  condemned 
in  B,  R.  but  the  courfe  he  took  was  by 
annexing  a  condition  to  the  feoffment, 
fuch  as  is  within  the  letter  of  the  ftatutc 
52  Hen.  3.  c.  6.   againft  fraudulent  con- 
veyances to  defeat  lords  of  their  wardfhips, 
(which  right  of  wardfliip  is  prefervfd  or 
rather  affirmed  in  the  ftatute  of  wills  (i),   (o  vid. 
32  Hen.  8.  c.  i.  together  with  other  fruits  ci^ITriV 
of  tenure,  as  to  one  third  of  the  lands  fo  ^^  ^ 
alienated)  and  upon  the  feoffor's  dying,  the^ 
heir  being  within  age,   the  queflion  was 
whether  the  heir  and  the  third  part  of  the 
lands  (hould  be  in  ward.    And  in  the  court 
of  wards  it  was  refolved  againft  the  queen, 
upon  the  ground  that  the  intent  was  to 
fave  the  eftate  from  the  execution  and  not 
to  defraud  the  queen,  and   fo  againft  her 
majefty    there    appeared    no  covin    (2).,  (a)  Dyer, 
The  cafe  of  ^yrer  and  Littleton^  cited  irt  hV 
the  cafe  of  the  Cbancelkr  of  Oxford  {3),   (3)  10  r«. 
was  thus  upon  thcfpecial  verdift.:  Thomas  ^"  ^ ' 

3  Tyrer 
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Tyrer  was  feizcd  in  fee  of  lands  held  of 
the  manor  of  H.  by  fealty,  rent,  fuit  of 
court,  and  the  render  of  the  beft  beaft  upon 
the  death  of  every  tenant  in  fee  fimple  by 
way  of  heriot,  and  Thomas  Tyrer  being 
fo  fcized,  in  confideration  of  an  intended 
maiiiage  between  his  fon  John  and  one 
Joyce  Grove,  enfeoffed  the  faid  John  of 
the  faid  lands  to  hold  to  him  and  his  heirs. 
John  before  his  marriage  by  indenture  de- 
mifed  the  fame  lands  to  his  father  Thomas 
for  a  term  of  40  years,  if  Thomas  fliould 
fo  long  live,  and  this  he  did  with  intent 
to  deprive  the  wife  of  the  benefit  of  her 
dower  until  the  death  of  the  father.  The 
marriage  took  effe6l  and  afterwards  Tho- 
mas died,  living  John  the  fon,  and  whether 
a  heriot  was  due  to  the  lord  upon  his  dy- 
ing pofleffed  only  of  the  term  of  years,  upon 
the  ground  that  the  feoffment  and  demife 
were  fraudulent  againft  the  lord,  was 
the  queftion.  And  becaufe  it  was  found 
by  the  fpccial  verdift,  that  the  intent  of 
the  feoffment  and  demife  was  to  deprive 
Joyce  of  the  benefit  of  her  dower,  until 
the  death  of  the  father,  it  was  held  that 
the  tranfa£lion  ihould  not  be  extended  by 

conflruflion  to  toy  other  intent.    And 

the 


§  3*     Perfon's  benefited  By  the  Statutes.  49 

the  principle  of  fTarneford^s  cafe  above- 
mentioned  was  relied  upon,  which  decifiort 
it  was  faid  was  applicable  a  fortiori  to  the 
cafe  then  before  the  court,  becaufe  in 
WarneforiTs  cafe  there  was  fuch  a  fraudiiv 
lent  intent  as  would  have  avoided  the 
conveyance  as  again  ft  creditors,  had  any 
fuch  appeared  to  difpute  its  validity  ;  but 
in  Tyrer  v.  Littleton^  the  real  int6nt  was 
not  fraudulent. 

The  complaint  of  the  preamble  of  the 
ftatute  13  Eliz.  c.  5.  is,  that  feoffments, 
grants^  alienations,  conveyances^  dec.  had 
been  contrived,  and  devifed  of  malice,  co- 
vin, collufion,  or  guile,  to  the  end,  pur- 
pofe,  and  intent  to  delay,  hinder,  ordefraud 
creditors  and  others  of  their  juft  and  law- 
ful actions,  fuits,  debts,  accounts,  damages^ 
penalties,  forfeitures,  heriots,  mortuaries, 
and  reliefs,  and  the  enadling  claufe  a- 
voidcd  /fuch  feoffments,  &c.  made  with 
fuch  intent,  ^  only  as  againft  fuch  perfon 
or  perfons  whofe  aftions,  fuits,  debts,  &c. 
where,  fliould,  or  might  be  difturbed,  hin- 
dered, delayed,  or  defrauded."  This  avoid- 
ing claufe  might  feem,  perhaps,  by  analogy 

£  of 
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of  principle  with  the  cafes  juft  cited,  to  be 
capable  of  adiftributiveconftru6tion  with 
refpeft  to  the  different  claffespf  perfons, 
whofe  interefts  or  claims  were  the  ohjedls 
of  the  fraudule^it  intent.  A  clear  intent 
to  defraud  a  creditor,  though  it  vacated  the 
gift  or  conveyance  as  againft  all  creditors^ 
might  not,  in  fome  opinions,  let  in  any 
other  rights  than  thofe  of  creditors;  fo 
as  that  perfons,  claiming  by  forfeiture,  or 
entitled  to  heriots,  penalties,  or  mortuaries, 
might  be  excluded  from  the  benefit  of  the 
ftatute,  in  fuch  a  cafe. 

It  might  have  been  confidered  perhaps 

alfo,  that  if  a  plain  intent  to  defraud  one  par« 

ticulardefcription  of  perfons  were  conftrucd 

to  vacate  the  conveyance,  or  other  fraudu- 

lent  a6t,  as  againft  all  whofe  claims  might 

be  confequentially  aftedled,  the  vindicatory 

juftice  of  the  ftatute  wouM  be  too  much 

ftretchcd,  and  the  repofe  of  titles  too  eafily 

difturbed.  And  it  might  have  feemed,  that  as 

the  voluntary  conveyance  may  in  fa6l  be 

innocent,   notwithftanding  the  ftatutory 

prefumption  arifing  from  a  fubfequent  a6l 

or  attempt,  the  offenfive   matter,   which 

confifts  in  the  intent  to  deceive,  ought  only 

1  to 
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to  vitiate  the  conveyance  to  the  extent  of 
the  meditated  fraud,  and  that  the  ftatute 
did  not  defign  that  the  partial  difhonefty 
of  the  donor  ihould  carry  to  the  voluntary 
alienee,  confequences  more  ruinous  than 
the  fubveriion  of  the  fpecific  fraud,  which 
was  actually  in  projedlion. 

But  with  how  much  reafdn  fo  ever  it 
may     be    contended^    that  a  fraudulent 
gift    or  conveyance,    within    the  Jiatute 
13   Eliz.     with    whatever   intent    made^ 
is  rendered  void,   by  the  Jirtng  words  of 
that  a£l^  againft  W/  perfons  whofe  interefts 
or  claims  are  enumerated    therein  \    yet 
this  argument  will  not  begr  oyt  the^iur 
ference  of  fraudulent  intent^  a^  againft  3 
fubfequent  purchafer^    fron?  the  clrcum-* 
ilaace  of  the  feller's  having  been/indebted 
at  the  time  of  the  ftt element  or  cdnvey* 
ance,    or  warrant    the   reafoning  which 
afcribes   to  the  fa6l  gf  being  indebted  in 
.  fuch    a    cafe,     any     confirmatory    \x\^\Q;i^ 
tion    of    fraud,    as    againft   fuch   fubfe- 
quent purchafer.     If   the  defign  of  the 
perfon    conveying^    be    to    defraud  his 
creditors  j  any  intention  of  friiid  wnth  re- 
fpeft  to  a  purchafer,  becomes  by  fo  much 

E  2  the 
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the  lefs  prefumable ;  and  though  it  may  be 
true,  that  diftrefsful  circumflances  are  a 
general  temptation  to  difhonefty,  yet,  the 
purview  of  the  ftatute  looks  only  to  a  par- 
ticular intent,  and  that  intent  is  only 
difcernible  in  thd  natural  concert  of  mo- 
tives and  aftions.  The  contrary  reafoning 
confounds  the  operation  and  objects  of 
the  two  ftatutes,  and  converts  theevidencc 
of  intent  under  the  one,  into  an  evi- 
dence of  intent  under  the  other,  where 
•  the  two  fcveral  intents  have  diftinft  and 
divergent  aims  {a).  But,  in  Doe  v.  Rout-- 
^  (4)  cowp.  ledge  (4),  which  was  a  cafe  between  a 
^"'  fubfequent  purchafer  and  a  prior  voluntary 

alienee,  on  the  27  Eliz.  c.  4.  the  argument 
from  the  mouth  of  the  venerable  chief  juf- 
tice  adopted  the  inference,  to  which  the 
above  reafoning  is  oppofed,  in  the  following 
remark,  afcribed  to  him  by  the  reporter. 


[a)  In  Beverly  v.  Gatacre^  I  RolL  Rep.  305,  which 
-was  the  cafe  of  a  fettlementy  and  fubfequent  convey- 
ance for  valuable  confideration,  it  is  true  that  great 
ftrefs  was  laid  by  the  judges  upon  the  quefiion,  whether 
the  fetUor  was  indebted,  or  not,  at  the  time  of  the  fet- 
tlemcnt ;  but,  it  is  to  be  obferved,  that  the  purchafer^ 
in  this  cafe,  was  virtually  a  creditor^  and  took  the  con- 
veyance as  a  fecurity  for  his  debt. 

**onc 
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•'one  great  circumftance,  which  fhould 
always  be  attended  to  in  thefe  tranfaftions, 
iS)  whether  the  pcifon  was  indebted  at  the 
time  he  made  the  fettlement  \  if  he  was,  it 
is  a  ftrong  badge  of  fraud." 

But  it  is  not  only  in  Doe  v.  Routledge^ 
that  the  doctrine  above  confidered  has 
failed  of  confirmation ;  in  the  caie  of  the 
King  V.  t\it  Earl  oi  Nottingham^  etal.  (5),  (s)  l««» 
it  was  forcibly  impeached.     To  remove 
out  of  the  way  the  folemn  and  well-con- 
fidered  opinion  of  the  judges  in  Warne^ 
ford's  cafe,  a  difference  was  taken  between 
cafes,  wherein  the  queflion  of  fraud  was 
integrally  before   the  judges,    and   fuch 
wherein  the  verdi6t  of  a  jury  had  found 
an  actual  fraud,  but  contrived  for  another 
purpofe^  and  againft  another  perfon,  than 
the  purpofe  imputed,  and  the  perfon  com- 
plaining.   WarneforJt%  cafe  was,  indeed,  as 
was  obfcrved  by  the  court,  in  T^yrer  v.  Lit^ 
tJeton,    above  cited,    particularly  flrong, 
fincc,  as  the  real  intent  was  in  itfelf  frau-  /^  p,^^^ 
dulent,  it  feemed  to.  be  within  the  reafon  n.^;r|°^f 
on  which  the  decifions  in  Do6tor  Ellis* s(6\  "^  '''*?'^"' 
and  Saunders's  cafe  (7),  in  Plowden's  Com-  ^^)%^^^ 
mcntarie?  were  founded.    The  Earl  of  J:^'"^473. 

the  limeeny, 

E  3  Notttng^  ^^^'  * 
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(g)  Lan^,  NotfingijarH's  cafe  ^8),  in  which  this  rca- 
foning,  from  the  criminal  law  occurs,  was 
asfollONVs:  •^Sir  Robert  Dudley  intend- 
ing to  travel  beyottd  t  he  feas,  by  indenture 
for  valuable   conlideration  exprelTcd)  but 

())  I  Kcb.  none  paid  (9),  conveyed  the  manor  of  Kil- 
lingworth,  among  other  lands,  to  the  Earl 
of  Nottingham,  in  fee,  and  in  the  deed 
there  was  a  provifo,  that,  Up6n  the  tender 
of  an  angel  of  gold,  all  (hould  be  void;  and 
covenants  were  added,  on  the  part  of  the 
bargainee?,  that  they  Ihould  make  all  fuch 
eftates  as  Sir  Robert  Dudley  appointed ;  after 
which.  Sir  Robert  Dudley,  by  licence  from 
the  King,  went  to  Venice.  The  bargainees, 
afterwards,  made  a  leafe  to  Sir  Robert  Lee, 
to  the  inteht,  that  the  Lady  Dudley  Ihould 
take  ttte  profits  of  part,  for  ten  years,  if 
the  eftate  of  the  bai^ainees  fhould  con- 
tinue fo  long  unrevoked.  Upon  the  King's 
having  notice  of  foftie  mal-prac\:ices  of  ^^^ 
Robert  committed  on  his  travels,  com- 
manded him,  by  privy  feal,  to  return,  upon 
part!  'of  foi^feiture  of  all  his  lands,  and  af- 
terwards upon  his  i^On-compliance,  acorn** 
miflion  ifl'ued  to  enquire  what  Iftnds  and 
tenements,  &c.  Sir  Robert  Dudley  had,  or 
Others  upon  truft  for  him,  or  to  his  uft« 
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and  the  jury  found  the  fads  fpecially,  but 
Iio  fraud  exprefsly  -,  whereupon  the  King 
exhibited  hisbill^  in  the  exchequer^  againft 
the  bargainees,  and  Sir  Robert  Lee»  their 
'  kffce,  who  made  a  true  difcovery  of  all 
thefe  fa6is ;   and  it  having  been  contended 
by  the  counfel  for  the  defendant,  that  no 
fraud  could  be  here  imputed,  fmce  it  could 
not  be  fuppofed,  that  when  the  Earl  ap- 
plied for  a  licence  to  travel,  he  forefaw  a 
countermand  of  his  licence,  or  intended 
to  commit  a  contempt  by  his  refufal  to 
return,  and  fo  to  fave  his  lands  by  the 
conveyance   of  them   to    another :     and 
WarneforiPs  cafe  having  been  cited  to  (hew 
that,  even  where  a  fpecial  verdift  had  found 
aftual  fraud,  but  with  a  different  objed 
from  that  which  was  imputed,  the  fuf- 
ferer   by  the   fraud,    againft  whom  no 
injury  was  intended,  could  not  avoid  the 
fraudulent  a6t  i  it  was  anfwered  by  the 
King's  counfel  that  "the  contempt  fub- 
fequent,  was  fufficient  proof  of  the  prtce* 
dent   conje6Vurej     that    the   conveyance 
was    fraudulently  made,    to  prevent  the 
prqudice  which  might  accrue  by    fuch 
contempt,  and  that  the  judges  ought  to 
make  fuch  conftruftion  upon  the  fubfe- 
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qcnt  acl."  The  before-mentioned  cafes 
were  cited  from  Plowden,  to  (hew  that 
the  judges  confidered  the  firft  intent  as 
proved  by  fubfequent  and  fccondary  ac- 
tions; and  that,  therefore,  where,  in  Saun^ 
ders's  cafe,  the  party,  having  an  exprefs 
intent  to  poifon  his  wife,  delivered  to  her 
a  poifoned  apple,  «\rhich  (he,  hot  knowing 
it  to  be  poifoned,  gave  to  her  child,  who 
died  in  confequence  of  eating  it,  the  in- 
di£tment  dated,  ^  that  the  faid  Saunders^ 
of  malice  aforethought,  &c.  intended  to 
murder  the  faid  child.  So  alfo,  in  the  other 
cafe,  cited  from  Plowden,  where  it  was 
proved  that  the  murderer  intended  to  kill 
A.  but  that  B.  interpofing  in  the  affray, 
was  flain  accidentally ;  there,  though,  in 
truth,  there  was  no  primary  intention  to 
kill  B.  yet  fuch  intention  was  imputed  by 
legal  coUeftion.  It  was  confidered  that 
there  yvas  intentio  legalis,  though  not 
aSlualis. 

The  doftrine  of  thofe  cafes,  fo  ably 
reported  by  Plowden,  is  exifting  law^ 
but  the  propriety  of  the  application 
of  it,  to  queftions  of  fraudulent  intent, 
upon  thefe  ilatutes  of   Elizabeth,   m9y 

perhaps 
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()erhaps  be  fubjeft  to  doubt.   The  finding 
by  the  fpecial  verdict  of  the  jury  in  tVar^ 
neford*s  cafe,  of  an,  intent,  different  from 
that  which  vyas  charged^  ieems  clearly  to 
have   prevented  the    application  of    the 
above  ilated  rule,  of  criminal  conftru6lion, 
to  the  circumftances  of  that  cafe.     Yet 
it  is  not  to  be  fuppofed,   that  the  jury 
found  a  verdi£^  againft  the  direction  of 
the  court,  which,  if  it  had  recognized  the 
faid  principle^   as  applicable  to  the  cafe 
before  them,  would  have  directed  a  ver- 
didl  in  favour  of  the  queen.     In  the  cafe 
above  mentioned  of  Tyrer  v.  Littleton^  the 
redemtfe  was  not  made  with  an  unlawful 
intent,  and  the  real  intent  being  found  by 
the  jury,  the  court  could  not  prefume  fraud 
againft  the  verdift.   The  arguments  in  that 
pafe,  however,  go  the  whole  length  of  Warne^ 
fords  cafe,  which  feems  to  have  eftabliQied 
the  rule,  that,  where  a  particular  intent  is 
found  by  a  jury ^  though  that  intent  be  un- 
lawful and  fraudulent,  yet,  if  a  different  in- 
tent  is  theground  of  the  charge,  andaperfou 
not  intended  to  be  injured,  makes  appli- 
cation for  relief,  the  fraudulent  convey- 
ance fhall  not  be  avoided.     The  effeft  of 
fhe  finjiing  of  a  jury,  as  iri  Warneford% 

cafe. 
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cafe,  is  admitted  in  the  cafe  of  tbe  Earl 
*  of  Nottingham ;  but  it  (eems  to  have  been 

there  the  prevailing  opinion,  that  if  proof 
appears  of  a  fraud  under  the  ftatutc,  me- 
ditated againft  one,  who  does  not  come  to 
complain,  yet,  that  any  perfon  confequen- 
tiaily  injured  thereby,  inrefpeft  of  any  right 
or  intereft  exprefsly  guarded  by  the  Jlatute-y 
(lo)  The     may  apply  the  fraudulent  intent  (lo)  to 

intent  tode-        .  .. 

ceive  is  not  himfclf,  and  that  courts  and  iuries  ought  :a 

rravcrfable.  j      i        r   i  r  ?i- 

sid.  96.  regard  the  lubfequent  matter  as  attract!:*  /, 
in  legal  confideration,  the  maligw;.v  jf 
the  primary  intention,  and  conlurnir*ating 
the  incipient  fraud.  So  far,  perhaps,  the 
doftrine  is  upheld  by  the  ftrong  and  ge- 
neral language  of  the  ftatutc  13  Eliz, 
which  feems  to  juftify  the  obfervation  of 

(If)  Palm,  sir  William  Tones  (n),  that  if  a  man 
makes  a  fraudulent  gift,  to  defraud  a  cre- 
ditor folely,  it  is  void  againft  all  thofe  who 
are  within  the  ftatute  13  Eliz.  But  it 
feems  to  be  too  great  an  extenfion  of  this 
doftrine,  when  it  is  admitted  to  confound 
the  prefumptive  evidence  of  intent  in  the 
conftruftion  of  thefe  two  feveral  ftatutes 
of  Eliz.  And  it  is  clear,  that  if  the  rule 
above  adverted  to,  as  borrowed  from  tKe 
criminal  law,  be  admitted  in  the  interpre- 
tation 
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tation  of  thefe  ftatutes^  it   will  warfapl 

the  ]eg4l  dedudlion  of  inttnt  under  one^ 

fr^m  the  a6l:ual  evidence  of  intent  under 

ttie  other.    But,  it  mould  fcem^  that  ^ 

thefe  ftatutes  were  made  for  the  pfote6tioa 

.of  fabfequeiit  i^itereft^,   and  are,  in  that, 

view^  introdu^ive  of  new  laws,  and  fince 

they  have  been   confidered  by  the  raoft 

j\idicious  e^pofitors  as  effcdiing  their  ob- 

jeft,    by  new,  and  fpccval  rales,  of  prc- 

fumpftive  evidence^  it  might  iie  uniafe  to 

apply  to  them  any  fpecies^of  i:efiimony»  or 

priziriple  of  conAru^ion,  not  pradicallj^ 

involved  in  the  exigency  of  their  operation. 

Upon  the  whole,  therefore,  it  feems,  that, 

though  the  circumftance  of  a  man's  being 

indebted,     before    making    a    voluntary 

conveyance  or  fettlement,  may  be  admitted 

as  evidence,  where  the  perfon  contefting 

it  is  within  the  ftatute   13  Eliz.  yet,  not- 

withftanding  the  di£lum  in  Doe  v.  Rota* 

ledge^    the  proof  of  *  fuch    a   faft   ought 

rather  to  prejudice  than  advance  the  claims 

of  a  purcbgfer. 

With  refpeft  to  which  cafe  df  Doe  v. 
Routledge^  we  may  be  permitted  generally 
to  remark^  that,  befides  an  intimation  of 

doubt. 
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doubt^  as  to  the  grounds  and  propriety  of 
the  decifions  which  have  ruled  notice  to 
be  inoperative  in  thefe  cafes,  and  the  im- 
portance which  it  has  endeavoured  to  at- 
tach to  the  (Jueftion,  whether  the  perfon 
conveying  be  indebted  or  not  at  the  time 
of  his  conveyance,  in  cafes  where  the  claim 
is  made  by  a  fubfeqiient  purchafer,  it  con- 
tains fome  liberal  notions  on  thefe  ftatutes  of 
Eliz.  which  it  is  hoped  will  not  propagate 
the  fpirit  of  emancipation  among  others, 
on  whom  the  authority  and  fcience  of  our 
anceftors  make  but  too  weak  an  impreffion. 


\ 
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SECTION    IV. 


THESE  preliminary  topics  prepare  us 
for  the  inveftigation  of  the  quef- 
tion,  whether  fraudulent  or  not  frau* 
dulent,^  as  fuch  queftion  is  afre6ted  by  the 
exigence  or  non-exiilence  of  a  valuable 
confideration  within  the  purview  of  the 
ftatutes  above-mentiohed.  Whoever  reads 
thcfe  ftatutes  of  Elizabeth  will  find  little 
or  no  reafon  for  the-  law  they  promulge^ 
unlcfs  he  fees  in  the  context  of  each  of 
them  the  defign  of  cafting  upon  unpur- 
chafed  gifts  and  conveyances^  at  leaft  a 
prefumption  of  fraud,  and  the  burthen  of 
their  own  vindication.  Venerable  autho- 
rities have  adjudged  the  want  of  apparent 
valuable  confideration  to  furnifh  only  a 
prefumption  of  the  fraud  intended  by 
parliament,  while  great  names  have  not 
been  wanting  to  fandion  the  doftrine  that 
at  leaft  in  cafes  falling  within    the  fta- 

8  tutc 
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tutc  (a)  27th  Eliz.  the  voluntaiinefs  of  a 
conveyance  is  meant  by  the  ftatute  to  be 
identified  with  fraud  j  and  that  the  want  of 
fuch  confideratiou  as  that  ftatute  regards 
neceflarily  vacates  tlie  conveyance  for  the 
benefit  of  thofe  within  the  relief  of  the 
ftatute.  Thefe  notions,  which  apparent- 
ly contradift  each  other,  are  perhaps 
not  fo  irreconcilable  as  they  appear 
at  firft ;  and  though  they  have  kept  t^e 
queftion  long  vibrating  between  two  op- 

pofite   attraftions,   are  capable  of  being 

% 

(a)  In  fotne  of  the  inftances  already  produced  the 
courts  have  (hewn  a  difpofition  to  give  a  ftronger  effbfl 
to  the  27th  Eliz.  in  favour  of  purchafers,  than  to  .the 
13th  Eliz.  in  favour  of  creditors ;  as  a  reafon  for  which 
Lord  Hardwicke,  in  Ruffel  v.flammond^  i  Atk.  15.  ob^ 
ferves  that  in  the  cafes  under  the  27th  Eliz.  a  man  has 
a£lually  paid  money  for  the  eftate.  See  alfo  thedifiindion 
taken  by  Lord  Hardwicke  in  Townftnd  v.  ff^indham^ 
a  Vez.  10.  and  fee  3  Atk.  412.  But  in  the  Treat,  of  Eq. 
I  vol.  268.  laft  Edit,  it  is  faid  by  the  author,  that  vo* 
luntary  conveyances  are  void  by  the  exprefs  letter  of 
the  flafute  27th  Eliz,  and  fee  2  Vern.  327.  Skaw  et  ah 
v.  L,  Standijh  ;  a  diftin6liony  however,  which  ought  to 
be  cautioufly  admitted,  and  can  only  be  maintained  to  a 
limited  .extent,  for  the  provifo  in  the  13th  Eliz.  which 
explains  the  purview  of  the  a(9,  excepts  only  eftatcs  con- 
veyed upon  ^»<7(/ confideration,  and  bona  fide.' 

approxi- 
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approximated  by  an  attentive  comparifon 
of  their  principles. 

Although  it  be  admitted,  in  conformity 
with  the  more  rigorous  opinion^  that  a 
convfcyancc  plainly  voluntary,  coupledmth 
a  fubfequent  endeavour  to  iell,  is  concla- 
five  evidence  of  fraud  as  againft  the  pur- 
chafer,  and  mud  be  fo  explained  to,  and 
found  by  a  jury  i  yet  the  queftion  is  ftill 
open  as  to  what  fhall  be  coniidered  volun^ 
tary  in  the  full  and  obnoxious  fenie  which 
the  context  of  that  flatute  imports.  We 
may  remark,  without  ftraining  after  fubtle-  % 
ties,  that  the  vjoxA^  voluntary  has  many 
ihades.  There  are  many  degrees  between 
conveyances  (b  absolutely  voluntary  as  to 
be  without  any  interchange,  condition, 
equivalent,  or  mutuality  of  intereft  to  fup** 
port  them,  and  conveyances  in  which  the 
aftual  confideration  of  money,  or  trafficablc 
price,  is  only  wanting.  An  apparent  want 
ofconiideration  for  the  transfer  of  an  eftate 
may,  it  is  true,  upon  the  moft  jeafonablc 
conftruftion  of  the  ftatute,  raife  a  pre- 
emption of  fraud  j  but  we  may,  perhaps, 
without  hoftility  to  either  of  the  contend- 
ing 
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in|j  opinions  above  ftatcd,  dbferve,  that 
this  prefumption  of  fraud,  ariling  from 
the  want  of  the  a6)ual  confideration  of 
price,  may  be  repelled  by  many  obvious 
inducements   of  intereft   in   the    parties, 
which,  though  falling  (hort  of  a  balanced 
equivalency,  may  yet  take  the  cafe  out  of 
the  ilatutes.     A  reconciling  medium  may 
perhaps  be  difcovered,  at  leaft  in  a  great' 
majority  of  inftances,  (which  is   all  that 
can   be  hoped  for  on  controverted  legal 
points)  between  apparently  difcordant  de- 
terminations on  this  fubjedt.     When  au- 
thorities   occur,    in   which    the.    rule  is 
rigoroufly  laid  down  concerning  the  tfFeft 
of  the  voluntarinefs  of  a  conveyance  or 
fettlemcnt,   we  fhall   fel^om  violate  the 
principle  of  the  cafe  by  contradling  the 
import  of  the  wood  to  the  total  want  of 
all  fubjeft  of  ftipulation  or  condition  be- 
tween the  parties,  and,  where  prefumptive 
evidence  only  is  allowed  to  the^  volunta- 
rinefs of  a  conveyance,   by  enlarging  its 
fcnfe  fo  a§  'to  embrace  within  it   all  fuch 
cafes  as  are  marked  only  by  the  mere  want 
of  fuch  oftenfible  confiderations  as  move 
the  parties  to  a  regular  contrail.     The  di- 

vcrfity 
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Vcrfity  of  doi^lrine  on  this  fubjeft  (eems 
partly  owing  to  the  ambiguous  and  un- 
fettled  meaning  of  the  word  voluntary^ 
and  the  controvcrfy  has  perhaps  fomctimes 
exifted  without  a  radical  difference  of  opi- 
hion.  It  may  be  found,  that  in  m^nj 
caies  whereiii  there  appears  an  oppofition 
of  principle,  there  is  in  truth  only  a  dif- 
ference in  the  fcope  tod  boundary  afcribed 
to  a  fmgle  term. 

Till  the  word  ^otuntuty  has  a  more  kU 
tied  meaning  In  our  law,  a  more  fparing 
ufe  of  it  than  is  generally  made,  rnvght  bd 
better  for  the  elucidation  of  the  prefent 
fubjeft.  It  has  not  been  adopted  by  the 
ftatute^  find  therefore  '  has  no  technical 
proptiet/on  that  ground  to  recommend 
it.  Delirered  from  its  Verbal  ambiguity^ 
the  fubjeA  will  be  beft  confidered  by  at-- 
4cntively  regarding  the  reafoiis  on  whicjh 
the  reported  decifions  may  be  maintained 
by  the  fadt  and  circumftances  belonging 
to  the  whole  of  each  eafe,  without  too 
implicitly  attending  to  the  literal  expref* 
.^  fion,  or  always^  bounding  our  views  to 

F  th« 
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the  profefled  ground  of    the  judgment. 

His  will  be  a  fortunate  cafe,  whofe  invefti- 

gations  will  furnifh  him  with  a  certain 

criterion  on  thi^  flufluating  fubjeft.  Thefe 

obfervatioris  afpire  only  to  ihew  that,  as  a 

general  rule  refulting  from  a  comparifon 

of  the  different  cafes  in  the  books,  from 

which  any  cle^r  grounds  of  deciiion  can  be 

extracted,  it  may  be  concluded,  that  a  pre- 

fumption  of  fraud  properly  arifes  upon 

the  ftatute  27th  Eliz.  cap.  4.  wherever  a 

conveyance  is  madje  without  a  plain  C6n- 

fideration  of  values  which   prefumptio'n 

may  be  repelled  by  (hewing^  that  the  traaf- 

adlion  or  treaty  on  which  the  conveyance 

was  founded,   virtually   contained   fome 

conventional  flipulations^  fome  compro* 
mife  of  interefts  or  reciprocity  of  benefits^ 
that  point^  out  an  obje£t  and  motive  be- 
yond the  indulgence  of  affeftion  or  claims 
of  kindred,  and  not  reconcileable  with 
the  fuppofition  of  intent  to  deceive  a 
purchafer.  But  that  where  no  recipro- 
cation of  benefit,  no  fubftantial  inter- 
change, compromife,  or  condition,  can  be 
made  to  appear,  and  the  cafe  fliews  on  one 
fide  a  perfeft  blank,  or  where  no  induce- 

8  ment 
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ment  appears  but  the  fufpicious  attraflion 
of  proximity  of  relation  (hip,  fuch  a  con- 
veyance, coupled  with  a  fubfequent  nego- 
tiation for  fale,  is  conclufive  evidence  of 
the  ftatutory  fraud;  and  imperative  upon 
courts  and  juries. 

Without  fome  principle  of  fteady  di- 
rection the  progrefs  through  the  apparent 
contradiftions  in  the -cafes  upon  this  quef- 
tion  is  wearifomej  and  the  fearch  is  in 
creafed  in  difficulty  by  a  difagreement  in 
the  fentiments  exprcfled  at  different  times 
by  the  fame  judges.     In  the  before -men- 
tioned cafe  of  Townfeni'v,.  Windham  ( 1 )  we    ^^^  ^y^^ 
find   the  following  obfervation   of  Lord  '®- 
Hardwicke  upon  the  ftatute  27th  Eliz.  c.  4. 
"Every  voluntary  conveyance  made,  where 
afterwards  there  is  a  fubfequent  conveyance 
for  valuable  confideration,   though  there 
be  no*  fraud  in  that  voluntary  conveyance, 
and  the   perfon  making  it  be  not  at  all 
indebted,  yet  the  determinations  fay  that 
fuch  mere  voluntary  conveyance  is  void 
at  law  by  the  fubfequent  purchafe  for  va- 

F  2  luable 
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luablc  confideration  {b). "   !Sot  in  the  cafe 

(0 1  Aik.    before  cited  of  Rujfell  v.  Hammond  (2).  his 

Lord  (hip  (hewed  himfelf  to  be  awart  of 

the  judicial  opinions  in  the  cafes  of  Sir 

(0 1  Vent.    Ralph  Bovey  (3)  and  Lord  ^tnham  v^  MmI^ 

(4)  I  Mod.   //«J  (4)>  and  fubfcribes  to  the  doctrines  of 

^'''  thofe  cafes  and  others  which  will  be  here- 

after  noticed.     The  decifion  in  White  v* 

{'0  rrcc  ih   Hujfey  (5)  agrees  with  the  above  opinion  of 

'°''^*      Lord  Haidwicke,  cited  from  the  cafe  of 

^ownfend     V.   Windbam  •     the  ^  commif- 

fioners  all  agreed,  that  they  migbtJdecrec  a 

conveyance  to  be  fraudulent  merely   for 

being  voluntary,  and  that  without  any 

trial  at  law. 

fri^m^*  ^'       Again,inthecafeof  Gi?r^/»rrv.Pjm/^r(6) 

td.  King,     it  was^faid,  that  it  can  never  be  a  queftion^ 

whether    a  voluntary  fettlement  be  good 


[b).  In  the  cafe  of  fFhUt  v.  Sanjom^  4  Atk.  41a* 
Lord  Hardwicke  obfcrved,  that  be  had  hardly  known  an 
inllance  where  a  voluntary  conveyance  had  not  bees 
held  fraudulent  againft  a  fubfequent  purchafer ;  and  fee 
his  Lordfhip's  opinion  in  Bennet  v.  Mujgravi^  2  Vez,  57^ 
to  thc(  fame  effe£l  as  to  the  condruflion  of  fraudulent 
Conveyances  in  a  court  of  law# 

againft 
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dgainft  a  pmcbafer.    In  favour  of  this 
conftrudtion  the  cafe  of  Hungerford  v. 
Earl  is    frequently    mentioned    in  the. 
books(7);  and  it  is  further  countenanced  by  (7) » vem. 
the  opinion  of  the  Court  pronounced  by  *  *'  * 
C.  J,  De  Grey  in  the  cafe  of  Goodrigbt  v, 
Mrfa  (8).     We  may.obferve  too,    that  WiBiack. 
the  learning  of  Lords  Hardwicke  (9)  and  (9)iVc». 
Lord  Mansfield  ( 10)  drew  from  them  re-  (?o)cowp. 
fpe£lively  an  admiflion,  that  the  authori- 
ties' had  greatly  inclined  to  the  doctrine 
of  the  foregoing  cafes. 

Thefe    cafes^   however,    are  balanced 
by  others   exprefled    in    very    different 
b^guage.      A  contrary  doctrine  is    by . . 
fomc  thought  to  be  infinuated  in  F/te- 
jamti  V.  Moys  (ii)>   where    it   was  held  (")  «sid. 
that   the  firfl    conveyance,    which    was 
purely    voluntary,   might  be   fraudulent. 
The  cafe  oi  Jenkins  v.  Kemys  (12)  con-   00 » Lev. 
tains  an  opinion  of  Lord  Hale,  that  a  vo* 
luntary  fettlement  was  only  to  be  taken  as 
prefumptively  fraudulent  againfl  a  fubfe- 
quent   purchafer.     In  Sir  Ralph  Bovey^ 

F  3  cafe 
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(i3)ivent.   cafe  (ix)y  the  effe6l  of  tlie  voluntaiinefs 
293.  .     \  J' 

of  a  conveyance  in  the  opinion  of  the  fame 
judge  was  confined  to  prefumptive  cvi- 
(14)  I  Ch.    dence.  InDouglasv,  Ward  ( 1 4)  we  have  alfo 
* '  ^^'       the  authority  of  the  Court  for  the'  fame 
doftrine  on  voluntary  conveyjinces.    It  was 
(lO  I  Ch,    admitted  in  Holford  v.  Holjord  ( 1 5),  that  a 
cafi  ii6.      voluntary  conveyance  v^diSprimd  facie  frau- 
dulent againft  a  conveyance  for  confidera- 
(16)  %  Lev.   tion.  Again,  in  Lavender  v.  BlackJIone{ib)f 
fcnferc-       Lord    Halc    maintained    the    •^dmiffibi- 
woiTti-*     lity  of  circumftances  to  explain'  the  nio- 
bTfuppiTed    tives  of  a  voluntary  conveyance,  and  xo  re- 
ITionpm-'    pel  the  prefumption  of  fraud^  which  he 
ITHalc^in   allowed  the  voluntarinefs  of  a  conveyance 
to   import  {d).     The  cafes  of  White  v. 


this  cafe. 


[d)  The  vague  and  flexible  fenfe  given  in  the  cafes 
to  the  word  voluntary  will  be  obfcrved  by  the  difigcnt 
reader ;  and  it  is  worthy  of  remark,  that  Lord  Hale, 
who,  in  the  cafes  quoted  in  the  text,  fo  clearly  main- 
tains  the  voluntarinefs  of  a  conveyance  to  be  prefumptive 
evidence  only  of  fraud,  in  Sir  Anthony  Batemarf^  calc 
I 'Mod.  76.  fecms  by  bis  ufe  of  the  word  vohmtarjvx 
fuppofc  in  it  ^  Dcceffary  implication  of  fraud  under  the 
itatut9. 

Stringer, 


r 
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Stringer  (17),    Lord  I'enham  v.  Mullins   in)iUv. 

(18),  Gartb  v.  Mois  (19),  and  Sagittary  v.    (i«)  i 

fl/'//<?  (20),  all  lean  to  the  fame  doftrine,     '09)  iKcb, 

486. 

(2o)2Vcrn. 

if  we  drop  for  fome  time  the  word  vo*  ^' 
luntary^  and  thus  relieve  the  queftion  from 
verbal  embarraflment  and  dubiety,  we  fliall 
fee  perhaps  in  the  matter  of  the  greater 
number  of  the  cafes  decided  a  true  but  tre- 
mulous line  of  difcrimination,which,though 
often  vibrating  with  the  unfteadinefs  of 
language,  preferves  a  tolerably  confiftent 
courfe  through  the  principles  and  reafon- 
ings  maintained  by  the  Courts.  A  pre- 
ponderancy  of  cafes,  numerous  and  autho- 
ritative enough  to  create  a  prevailing  rule, 
where  univerfality  cannot  be  obtained  or 
expcfted,  may  appear  perhaps  to  have 
eftablifhed  the  neceflity  of  fome  ftipnlation 
or  condition,  fome  exprefs  or  virtual  con* 
traft,  or  fomething  in  the  nature  or  fpirit 
of  a  contract,  operating  either  immediately 
upon  a  conveyance  or  limitation,  or  pri- 
marily upon  the  deed  or  inftrument  con- 
taining it,  to  render  it  fafe  and  effectual 
as  againft  a  fubfequent  fale.  Whe- 
ther thefe  ingredients  have  their  cfFe6l,  by 
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proving  the  conveyance  not  vaiuntary  in 
tljc  more  rcftricted  fcnfe  given  to  thtt 
wotd^  or  not  fraudulent,  where  the  term 
voluntary  is  taken  in  its  greateft  latitude, 
as  comprehending  all  caf^s  wherein  tho 
plain  characters  of  a  fale  and  purchafe^  or 
the  confideration  of  marriage^  do  do$  ap- 
pear,, is  of  fmaU  importance.  In  dther 
fuppofition,  the  want  of  a  real  vifible 
confideration  will  produce  fiipilar  con- 
fequenccs-^the  thing  is  perhaps  the  fame 
in  cffe£t  and  fubftance.  Whether  tho 
queftion  arifes  in  a  Court  of  Equity  or 
Law,  neither  of  thefe  judicatures  will  be 
diverted  by  a  word  of  (qch  variable  im- 
port, not  occurring  in  the  ftatute  itfcif, 
from  applying  the  provi/ions  of  the 
a6t  to  the  particular  cafe  before  thcmi 
with  a  true  intelligence  of  its  fcopc  and 
purview,  and  upon  thofe  legal  and  con- 
fervatory  principles  of  conftru6iipn  which 
agree  with  the  nature  ^nd  necejifity  of  fiX94 
and  general  laws. 

It  may  fafely  be  affirmed^  that  in  a  Court 
of  Common  Law,  whether  th?  quefHon 
be  produced  upon  a  demurrer  or  ipecial 

verdi6l, 
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verdid  (^),  or  receive  its  ultimate  deter- 
mination from  a  jury,  (for  the  cafes  feem  to 
ihewthat  it  may  befor  the  decifion  of  either 
branch  of  jiidicature^  according  to  the  (hape 
on  which  it  arifes»  and  the  points  of  enquiry  . 
it  involves),  the  total  want  of  confideration 
as  againft  a  fubfequent  purchafer,  has  in 
general  been  regarded  as  a  xroncluGve  ar- 
gument of  fraud. 


(#)  In  ButUrvJWattrhouf$<i  2  Show.  46.  the  caTecame 
before  the  Court  upon  a  fpecial  verdid,  finding  the  deed 
of  fettlement  with  a  power  of  revocation  ;  and  it  was 
0iade  ^  queftion,  whether  the  Court  could  judge  of  fraud 
mder  the  fl'atQte  a7th  Eliz.  c.  4.  and  to  (hew,  that 
they  could,  Standen  v.  Bullock  was  cited,  3  Co.  82* 
Browni.  190.  Bridgeman  23.     In  Saper  v.  Jahs^  2 
Brownl.  i88.thedefendant  pleaded  not  guilty  to  an  action 
of  trover^  and  gave  in  evidence  an  aflignment  of  a  term 
to  him  with  power  of  revocation,  and  the  court  direded 
the  jury  that  this  wat  fraudulent  within  the  27th  Elia. 
And  it  viras  faid  by  Harris  Serjt.  and  not  denied  by  the 
court,  in  Tyrer  v.  Littleton^  2  Brownl.  188.  that  where 
the  court  may  dire£l  the  jury  to  find  fraud,  there  they 
may  judge,  upon  the  fpecial  matter  found  by  verdiiB, 
V^hether  fraudulent  or  not.  Lord  Coke's  opinion  in  that 
cafe  turned  upon  the  jury's  having  found  a  different  in* 
tent  from  the  intent  charged  ;  and  the  other  judges  ad- 
mitted that  a^duj^  of  revocation  was  fraud  apparent,  and 
needed  not  to  be  averred     Sed^,  as  to  the  diflin61ion. 
1a  BurreVt  cafe,  6  Rep.  72.  the  cotirt  direfied  the  jury 
fo   find  fraudf    Crojs  v.  Faujltnditch^    Cro.  Jac.   180. 
?md  Rot  V.  Mltton^  2  Wilf.  356.  were  upon  fjx;cial  ver- 
did,  and  no  doubt  as  to  the  point  of  jurifdi£lion.     This 
.p(»wcr  of  the  court,  however,  w^s  negatived   by  tlie 
pench  in  the  Earl  of  Nottingham^  cafe.  Lane  48. 
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SECTION    V. 


(0  I K 

Wms.  6o« 
(2)  1  P. 
\Vmf.  254. 


WHAT  ^^'^r^^  or  defer ipti on  of  indue e-^ 
ment  is  a  conjideratian  fufficicnt  to 
fupport  a  fettlemcnt  againft  a  fubfcquent 
fale,  is  a  point  here  to  be  enquired  into.   It 
feems  hardly  neceffary  to  add  a  caution 
againft    confounding    the    confidcration, 
which  is  requifite  under  the  ftatute  27 
Eliz.  with  that  fort  of  confidcration  which 
is  neceflary  .to  raife  an  ufe,  but  yet  fome- 
thing,  by  way  of  clearing  the  ground,  may 
not  be  altogether  without  utility.     In  the 
cafes  of  (1)  IVatts  v.  Bullas,   and  (2)  O/^ 
goods.  Strodcy  wherein  the  affiftance  of  tlie 
court  of  chancery  was  prayed  in  behalf  of 
volunteers,  related  by  blood  to  the  grantor, 
it  was  argued,  that,  there  being  fuch  a  con- 
fidcration,  as,  upon  a  covenant  to  ftand 
feized,  would  have  raifed  an  ufe,  the  court 
had  a  good  analogous  foundation  for  afford- 
ing relief,  upon  the  ground  that  ufes  before 
the  ftatute  27  H.  8,  were  trufts,  and  that  a 
truft  ought  now  to  be  raifed,  by  whatever 

before 
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before  the  ftatute  would  have  raifed  an  ufe. 
The  weight  6r  fuccefs  of  this  argument  does 
not  appear  by  the  report  of  either  of  thofe 
cafes;  but  fome  time  afterwards,  in  ( ^)  Gor^  (0  3  Atk. 
mg V.  Najhy  "it  was  obferved  by  Lrord Hard- 
wicke,  that  Lord  Keeper  Wright  reafoned  * 

too  largely  upon  this  point,  m  Watts  v. 
Bullas,  owing  to  his  being  new  in  that 
court,  and  purfuing  the  maxims  of  law 
too  far,  and  that  a  court  of  equity  did  not 
regard  the  confideration  to  raife  an  ufc.' 
But  if  this  analogy  could  prevail  in  equity 
among  volunteers,  the  ftatutes  of  fraudu- 
lent conveyances  have  certainly  deftroy- 
ed  its  applicability  to  cafes  wherein  parties 
claim  upon  confiderations  of  value. 

Even  the  valuable  confideration  necef- 
fary  to  a  bargain  and  fale  ma),  neverthe- 
lefs,  be  no  valuable  confideration  under 
the  ftatute  27  Eliz.  {a).     The  badges  of 

■"II  ,  W,!!  »l  '1  ■■■!  '■  ^ 

[a)  The  coaQderation  under  the  flatute  27  Eliz.  is 
here  feparately  adverted  to,  becaufe  it  is  the  moil  ob- 
vioufly  difiinguifhable  from  the  confiderations  to  raife 
u(es.  Family  fettlements  and  advancements  to  children, 
it  has  been  already  (hewn,  are  good  confiderations  as 
againft  creditors  under  the  13  Eliz.  where  the  feitler 
is  not  indebted  at  the  time, 

fiaud 
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fraud  under  that  ibtiite  may  accompan|c  it^ 
without  refcinding  its  eflfefl  of  raifing  the 
ufe :  a  fecret  power  of  levocatiion,  ^H^n  a 
colourable  condition,  would  not,  it  is  ap- 
prehendeda  root  up  fuch  uie  ^t  initio^ 
without  the  ftrong  interforence  c£  this  A£t 
of  £Ii2.  in  favour  of  honed  purchafers« 
The  confideration  to  raiie  an  ufe  upon  a 
covenant  to  ftand  feiied^  affords  no  pro- 
tection to  the  ufe  when  railed ;  and  though 
fuch  a  confideration  may  accidentally  be- 
come^ evidence  to  repel  a  charge  of  fraud 
in  certain  cales^  yet  its  ipecial  and'charac* 
teriftic  agency  or  virtue,  exhaufts  itfelf  in 
giving  birth  to  the  ufe.  With  refpe6t  to  the 
ufe  arifing  upon  a  feoffment,  a  mere  nominal 
price,  and  the  acknowledgement  exprefied 
in  the  deed,  without  any  a£tual  receipt, 
is.fufficient  (4), 

Thefe  conveyances  have  their  different 
degrees,  and  feme  their  diftindt  forts 
of  confideration ;  but  the  confideration 
neceffary,  under  the  ftatute  27  Eliz, 
to  maintain  the  validity  of  a  convey- 
ance, as  againft  a  fubfequent  purchafcr, 

4  is 
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is  of  equal  exigency  in  ail  conveyances^ 
and,  therefore,  cannot  be  the  fame  with 
that  diftind  efTential  confideration  of  any 
one,  firoAi  Which  is  deriiFod  itschara^eriftic 
6peration«  Thus  the  valuaMe  confideration 
of  the  bargain  and  fale»  will  carry  the  ufe  to 
(hangers  (s),  while  the  valuable  confider-  i5)^viii 
ation  under  this  ftatute^  ftops  fliort  of  784-^-7. 
thofe  limitations  to  which  it  has  not  a 
vilible  and  cli^  applicability.  Cafes  of 
iettlements  may  be  fhewn,  it  is  true, 
wherdh  relationfhip  by  blood  has  been 
admitted  to  fupport,  againft  fabfequent 
purcbafen,  collateral  and  remote  limita-- 
tions  out  of  the  path  of  the  direft  matrimo* 
ntal  cofilideration ;  but  it  is  apprehended^ 
that  an  attentive  examiner  of  thefe  cafes, 
will,  in  the  main,  difcover  that  parents  or 
collateral  relations  have  been  induced  to 
become  J^arties  to  thefe  fettlementS|  with 
motives  capable  of  being  explained  and 
evidenced  by  their  connexion  in  blood 
with  thefe  ifiterkr  obje6ls,  whole  benefit 
or  provifion  may  rdafoiiably  be  fuppofed 
to  have  been  made  by  them  the  fabje6t  of 
fiipulationi  in  thft  general  compromife  or 

adjuftment 


78  Nature  and  EffeEt  of       Ch.  I. 

adjuftm^nt  of  interefts,  which' often  takes 
place  on  a  marriage  fectlememt. 

It  may  not  be  improper  here  to  call  the 
reader'^  attention  to  the  cafe  ol  Crofs  v. 
(6)  cro.  Faufienditch  (6),  which  is  an  inftance  of 
a  partial  avoidance  of  his  own  fettlement, 
by  the  fettlor  himfelf,  while  intending  to 
aft,  by  virtue  of  a  power  contained  in  the 
fame;  and  the  cafe  exemplifies^  as  well 
the  extent  and  limit  of  the  confideration 
of  blood  and  affeftion,  in  railing  an  ufe, 
as  the  mode  in  which  theflatute  27.£li2. 
operates.  The  cafe  was  thus  in  effeft :  A. 
by  a  covenant  to  (land  feized  to  ufes,  made 
a  voluntary  conveyance,  within  the.ftatute 
27  Eliz.  with  a  power  of  revocation  (^), 
and  thereby  limited  an  ufe  to  himielf  for 
life,  with  a  power  of  leafing  for  twenty- one 
years.     Afterwards,    in  confideration   of 


(3)  The  revocation  afterwards  fpoken  of,  as  made  by 
the  leafe  in  this  cafe,  could  not  be  intended  a  revocation 
by  virtue  of  this'power,  for  the  leafe  mud  have  taken 
efFcS,  by  avoiding  fro  ianto  the  fettlement,  and  every 
claufe  contained  in  it ;  and  the  power  of  revocation 
could  not  at  once  be  the  fraudulent  a£l,  and  the  means 
by  which  the  fraudulent  a6l  was  defeated. 

a  fine 
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a  fine  paid,  A.  made  a  leafe  for  twenty- 
one  years,  and  the  principal  queftion  , 
was,  whether  the  leafe  made,  was  a 
•  leafe  fupported  by  the  power  of  leafing, 
or  took  efFeft  in  avoidance  of  the  fettle- 
ment,  as  far  as  the  term  extended.  And^ 
although  it  was  urged,  that  if  it  could  not 
have  its  operation,  by  virtue  of  the  leafing 
power,  it  yet  might  take  effetl  out  of  the 
fettlor*s  life  intercft,  which  might  endure 
beyond  it ;  yet  it  was  refolv?d,   that  the 

leflbr  was  as  tenant  in  fee,  when  he  made 
the    leafe,   quoad  the  leafe ^    for  the  leafe 

might  extend  beyond  the  life,  and  was  un- 
.  fupported  by  the  power.  And  as  the  fettle- 
ment  was  without  confideration,  it  was  re^ 
'voked^  1. 1,  avoided y  as  to  the  leafe  which  was 
fupported  by  a  confideration  of  value.  It 
could  not  take  effe6l  by  the  power,  becaufe 
the  power,  which  was  only  an  ufe,  could 
not  rife  upon  the  covenant  to  ftand  feized, 
for  the  leflees  were  ftrangers  to  the  con- 
fideration  of  blood,  and  therefore  could 
take  no  benefit  of  fuch  an  eftate  {c). 

There 


(f)  The  cafe,  however,  it  is  conceived,  might  have 
carried  rhe  doftrine  a  flep  furtlier ;  for  it  would  have 

availed 
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There  are  cafes  which  have  a  tendency 
to  melt  down  the  particular  provifions  of 
thefe  a6ls  of  Elizabeth,  into  an  identity 
of  cfFe6V,  with  the  inherent  remedial  effi- 
cacy againft  fraud>  refiding  in  the  common 
law  of  England.     And  the  principle  of 
reafoning  on  which  this  idea  is  bottomed 
feenis   to  be,  that  where  good  folid  and 
prudential  inducements  may  naturally  have 
dictated  the  fettlement  or  conveyance,  the 
fcnfible   conftru6lion    of  the  ftatutes  of 
Eliz.  againft  fraud  will  not  invalidate  its 
operation.     But  while  fuch  pofittons  may 
wear     the    appearance    of    liberality    of 
thought,  and  attraft  by  the  fimplicity  of 
their  theory  the  general  ftudent,  they  leave 
the  profefiional  enquirer  without  any  prac- 
tical rule  to  direct  him.     Our  judgment 
muft  ftill  be  decided  by  fome  fettled  crite- 
ria, and  thefe  criteria  cannot  be  fettled 


BVailed  nothing,  if  the  leflees  had  aSually  been  {Jrivici 
in  blood,  Tmce  the  power  was  void  in  iif  creation  by 
reafon  of  the  uncertainfy  of  the  perfon  to  be  benefited 
thereby  ;  and  fo  it  was  refolved  in  M%ldmmf%  cafe,  1 
Rep.  f  76  b.  For  the  rule  of  law  is,  that  a  good  ext^ 
tuttoh  will  not  avail,  where  the  cofiJUtution  is  de-» 
fc6tirc.   Hob.  1514 

witll 
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with  any  approach  to  certainty,  unlefs  th6 
leaft  fallible  tefts  are  fifted  from  the  more 
ambiguous,  and  colktled  and  clafled  into 
rules  with  fomething  like  the  conftancy  of 
fcience.     There  is  fcarcely  an  inftance  of 
a  fettlement  made  after  marriage  where 
much  may  not  be  faid  on  the  fcore  of  pru- 
dential  and  honourable  motives.      If  a 
married    man  have   made    no    provifion 
for  his  wife  and  the  mother  of  his  family^ 
but  what  is  fubje6t  to  the  arbitrary  mo- 
tions of  his  own  mind,  or  the  fluftua* 
tions  of  his  fortune,  there  is  furely  a  ftrong 
ground  for  fuppofing  him  to.be  honour- 
able atid  fincere  in  his  apparent  anxiety  to 
fecure,  by  an  irrevocable  inftrument,  fuch 
a  provifion  for  her  and  his  family  as  may 
furvive  his   own   failures,   lofTes,  or  ca- 
price.    Yet   the  determination  in  Douglas 

y.Ward{7\  Cohille  v.  Parker  {i),   and  g'^***"* 
Goodrigbt  v.  Mofes  {()),  are, ^  it  is  appre-  (g)  cro. 
hended,  the, law  of  the  prefent  hour.     If  (*)*jBuckf. 
the  defigns  of  fraud  are  in  the  old  provcr-  *^'' 
bial  langu^e  hatched  in  cava  arbore  et 
opaca\    w^  may  obferve,    that  it  makes 
choice  of  a  tree,  the  depth  of  whofe  um- 
brage,  while  it  favours  concealment,  gra- 
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tifies  the  eye  of  the  fpe£tator.  Colour- 
able pretexts  and  appearances  are  never 
wanting  to  the  ikilful  artificer,  but  ambi- 
guous morality  muft  not  difarm  the  vigi- 
lance of  the  law.  If  we  look  narrowly 
into  the  cafe  of  Doe  v.  Routledge^  we  may 
perceive,  that  fome  of  the  cafes  adverted 
to  by  Ld.  Mansfield  in  fupport  of  bis 
opinion,  accord  with  that  defcription  or 
clais  of  fettlement5  which  in  Roe  v,  Mit^ 
<fo)2Wiif.  ton  (lo)  are  with  great  authority  and  ap- 
pearance of  reafon  denied  to  be  voluntary^ 
The  two  cafes,  perhaps,  fundamentally 
agree  in  their  conception  of  the  thing,  but 
they  difFei*  in  the  fenfe  in  which  voluntary 
is  to  be  underftood,  which  covers  a  much 
wider  area  in  Doe  v.  Routledge  than  is^  af- 
Hgned  to  it  by  the  cafe  of  Roe  v.  Mitton. 
We  (hall  find  indeed  in  general  that  the 
Cafes  and  authorities  in  the  books  will  be 
at  eternal  hoftility,  unlefs  we  a;Iow  for 
the  varying  degrees  of  dilatation  and 
contraflion  in  the  import  of  this  term. 
It  was  further  obferved  by  his  Lbrdftiip  in 
the  fame  cafe  of  Doe  v.  Routledge^  as  a 
reafon  for  confidering  fuch  fettlements,  as 
he  had  juft  before  alluded  to,  as  out  of 

4  the 
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the  ftatute,  ^'  that  they  are  good  at  the 
time  of  making  them/'  But  with  great 
veneration  for  the  authority  of  that  judge 
it  may  be  remarked^  that  a  fettiement  may 
be  good  with  refpefl:  to  this  ftatute  27th 
Eliz.  at  the  time  of  making  it  (if  by  good 
be  meant  valid)  againft  the  fettlor  and  his 
reprefentatives,  and  againft  all  exiting 
claims  whatfoever^  and  yet  bad  as  againft 
a  perfon^afterwards  roming  in  upon  valu* 
able  confideration.  If  by  good  be  meant 
boneft^  we  cannot  but  fee  that,  whether 
the  tranfadion  be  honeft  or  otherwife,  is 
the  very  queftion  itfelf  upott  the  ftatute, 
which,  when  an  eftate,  having  before 
been  the  fubjeft  of  a  Voluntary  donation, 
is  offered  to  faie,  does  not  conftrue  a  fub- 
icquent  a£l  fo  as  to  make  that  fraudulent 
by  matter  ex  pojl  faSto,  which  was  not 
fraudulent  at  firft,  but  views  thefe  two 
&£ls  as  integral  parts  of  one  contrivance, 
and  as  compound  evidence  of  fraud  from 
the  beginning. 


Gs 
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SECTION    VL 


IT  may  be  ufeful  to  the  principal  fob- 
ytdi^  to  fay  fomething,  here»  upon  the 
confideration  ta  raife  ufes  and  affumpfiUf 
not  fo  much  by  way  of  furnifliing  ana- 
logies,   as  of  pointing  out  diftin6Vions. 

The  origin  of  ufes  is  in  much  obfcurity. 
Many  writers  agree  in  deducing  it  from  the 
civil  law,  which  has  always  entertained  a 
diflindtion  between  the  pofTefllon  and  the 
ufufniftuary  enjoyment}  and  they  agree  in 
afcribing  to  the  clergy  the  introduction  of 
them  among  us,  with  the  view  of  evading 
the  ftatutes  of  mortmain^  which  ilatutes 
thofe  expounders  of  the  civil  law  confider* 
ed  as  not  binding  in  confcience,  and  as 
being  fubject,  in  favour  of  their  own  or- 
der, to  the  equitable  affirmance  of^fecret 
ufes  in  oppofition  to  their  fpirit  and  inten- 
<i)iBUrkr.  tion  (i).  In  debating  the  22d  queftion, 
*^L^  however,  in  the  2d  dialogue  of  the  BoSlof 
lu'ym:  29U   and  Student ^  the  Divine  did  not  carry  the 

8  common 
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common  law  ufes  up  to  the  fountain  of 
Roman  jurifprudehce ;  and  the  Student 
feemed  to  think  that  the  diftinclion  be- 
tween the  legal  ovvnerfhip  and  the  ufu^ 
fru6tuary  intereft  or  right  to  the  profits, 
was  coeval,  in  our  law,  with  the  acquifi- 
tion  of  property.  But  it  feems  to  be  of 
greater  importance  to  afcertain  the  requi- 
fites  to  the  validity  of  thefe  ufes  tjian  the 
period  of  their  adoption. 

*  < 

It  was  faid  by  Lord  Bacon,  in  his  read-> 
ing  on  the  ftatute  of  lifes,  that  there  is  no 
reafon  in  the  law  why  a  deed  (hould  not 
raiie  an  ufe  without  any  conftderation ; 
but  he  added,  that  there  is  a  reafon  in 
chancery  becaufe  no  court  of  confcience 
will  in  force  donum  gratuitum  {2),     But  ^l^^% 
whether  an  ufe  were  well  raifed,  became  a  ^fcs,  31c, 
proper  queftion  in  courts  of  law,  after  the 
ftatute  of  ufes  i  for,  unlefs  the  confideration 
would  have  raifed  the  ufe  in  chancery  be- 
fore the  ftatute,  there  would  be  no  ufe  in 
effe  for  the  ftatute  to  transfer  into  pof- 
feffion.     In  cafes  wherein  the  poffeftion  ^ 
was  not  tranfmuted  by  matter  of  record,r 
or  folemn  livery  of  feizin,  the  law  look- 

Gj  ed 
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ed  dill  to  the  confideration,  and  though 
9  covenant  executory  imported  in  itfclf 
a  conlideration.  fo  as  to  fuftain  an 
a^ion  for  damages,  yet  it  had  not 
power  to  transfer  a  prefent  intcreft  in 
land  without  the  conftderatton  of  blood 
working  together  with  its  inilrumental  ef- 
ficacy. A  fine  and  recovery,  which  are 
judicial  tranfa6tions  upon  record,  have  the 
fame  power,  as  a  feoffment,  to  raife  an 
ufe  without  any  actual  confideration  mov- 
ing between  the  parties  •  By  thefe  authen- 
tic modes  of  conveyance  the  eflate  in  the 
land  is  pafled  inflantaneoufly,  together  with 
the  ufe,  which  remains  in  fhe  feoffee, 
conufee,  or  recoverer,  unlefs  for  want  of 
confideration  exprefled  or  implied,  it  rc- 
fults  back  to  the  perfon  from  whom  it 
moved.  By  thefe  afts  of  notoriety  and 
folemnity  the  ufufruftuary  pofleffion  is 
transferred  without  a6lual  confideration; 
and  for  this  reafon  the  ufes,  when  de- 
clared upon  thef?  modes  of  alienation, 
(and  they   may  be  declared  without  ?X- 

0)  I  Lof^  prelTing  any  confideration  at  all)  (3),  are 
-ym.  290    ^^.^  ^^  ^^^^^  ^^^^  ^^  ^j^^  conveyances  or  af- 

furances  thernfelves,  But  upon  the  bargain 

an4 
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and  fale,  and  covenant  to  ftand  feized,  the 
ufe  ariies  purely  out  of  the  confideration. 
Thus  if  A.  covenants  in  confideration  of 
the  marriage  of  his  daughter  with  the  fon 
of  B.'  to  levy  a  fine  to  the  ufe  of  the  daugh- 
ter and  fbn»  and  the  fine  is  levied  accord*^ 
ingly,  though  the  marrrage  fhould  not 
take  effect,  the  ufes  of  the  fine  will  arife. 
But  if  A.  inftead  of  levying  a  fine,  had 
covenanted  to  (land  feized  to  ufes,  the  re- 
fult  would  have  been  different ;  for  if  that 
which  was  the  confideration  do  not 
happen,  there  is  nothing  to  raife  the  ufe^ 
on  fuch  covenant  to  ftand  feized  (4),  Af-  f4)  vid. 
tcr  a  feoffment  is  made,  the  feoffor  has  only 
to  guide  the  equity  or  ufe  of  the  eftate  {d). 
But  in  the  bargain  and  fale  or  covenant 
to  ftand  feized,  an  ufe  is  to  be  raifed  and 
originated^  and  not  merely  direEledp  And 
this  feems  to  be  the  nioft  fatisfa£tory  rea- 
fon  for  the  peculiar  ftrefs  laid  upon  the 
confideration  in  fuch  impcrfedt  convey- 
ances. 


? 

[d)  An  ufe,  when  once  r^xkAj  may  be  pafled  by  grant 
to  a  ftranger  without  confideration^  but  there  mud  al- 
ways be  a  goofl  confideration  to  create  it  de  qqvo.  Vid. 
Do£l,  and  Stud.  Dial.  2.  Ch.  22, 23. 
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The  confideration  of  the, bargain  and 
fale  refls  wholly  on  the  contraft,  aad  ^s 
the  bargain  and  fale  of  goods  and  chattels 
will  have  no  binding  effefl",  fo  as  to  raife 
an  aftion  at  law  without  valuable  confider- 
ation given,  fo  neither  before  or  fince  the 
flat.  27  H.  8.  c.  10.  of  Ufes,  or  27  H.  8. 
c.  1 6.^  o(  InrolmentSy  will  it  raife  an  ufe  of 
land,  unlefs  it  be  grounded  on  an  a6tual  re- 
compence.     And  as  a4)argain  and  fale  of 
.  chattels  [e]  may>  at  this  day,  if  for  valua- 
ble confideration,  be  good,  withopt  deed  or 
writing,  fo,  before  the  ftat.  of  inrolments, 
a  bargain  and  fale  of  lands,  according  to 
Lord  Coke,  was  'good  by  parol  at  the 
<5)  *^i^"j*-    common  law  (5).    And  fo  great  was  the 
vid.iLoon.  efficacy,  of  the  confideration  of  the  bar- 
gain and  fal?  at  common  law,  that,  be- 
fore the  ftat.  of  ufes,  a  bargain  and  fale 
generally y  without   the  words  heirs ^  car- 
^^  ^L"*-.    ried  the  whole  eftate  to  the  bargainee  (t)* 
But  as  the  confideration  of  the  convey- 
ance by  bargain  and  fale  imported  fome 


(/)/lf  a  fpecific  delivery  accompanied  the  transfer 
of  property,  it  was  a  gift,  and  was  faid  to  be  binding 
without  any  confideration,    Vid.  Plowd.  302. 

cere- 
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ceremony  and  ail  of  notoriety  which  ccr-r 
tified  the  alteration  of  property  to  thofe 
whofe  rights  or  tenures  were  confequen* 
fially  affe6ted,  it  pofleifed  a  virtue,  at 
common  law,  above  the  confideration» 
whereby  ufes  were  raifed  upon  the  ftrength 
of  mere  proximity  of  blood,  which,  ac- 
cording to  the  prevailing  opinion,  required 
the  folemnity  of  a  deed  of  covenant  {f)  to 
render  it  effectual ;  and  it  feems  as  if  the 
obligatory  ftren^h  of  the  inftrument  was 
incorporated  with  the  conlideration  of 
blood,  to  compofe  the  validity  and  efficacy 
of  the  conveyance. 

It  appears  that  before  the  ftatute  of 
ufes,  27  H.  8.  c.  iQ.  the  covenant  to 
ftand  feized  to  an  ufe,  afforded  a  two  fold 
remedy.  Damages,  for  the  breach,  were  re- 
coverable at  law,  but  a  fpecific  performance 
was  only  compellable  in  equity  (g-):  but,  by 

that 

(/)  Confult  the  cafes  cited  in  Page  v.  Moulton^  Dyer 
296.  laft  edition,  and  Sheppard's  Touchft.  483 ;  fee 
alfo  Sir  Thomas  Rayni.  47.  Lord  Raym.  290.  2  Com: 
Pig.  569.  Gilb.  Ufes,  6b.  Moore  688.  Hob.  313.  and 
iWilf.  75. 

{i)  Ufes,  which  are  faid  to  have  originated  in  covin, 

appear,  for  fome  time,  to  have  been  a  very  precarious 

and 
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that  ftatute,  the  ufe  being  executed,  the 
remedy  by  'aftion  was  fuperfeded  ;  for,  as 
the  ufe  was  transferred  by  parliament y  it 
,  could  not  be  transferred  by  the  party.  And 
though,  perhaps,  where  no  ufe  is  raifed, 
an  aftion  may  yet  He  upon  the  covenant, 
'  yet,  where  the  covenant  operates  to  legi- 
timate the  ufe,  the  force  of  it  is  fpent  in 
the  immediate  execution  of  the  ufe  by 
the  ftatute.  And  fo  diftindl:  has  the  ex- 
ecutory covenant  been  held  from  the 
covenant  to  ftand  feized,  that  it  was  the 
opinion  of  Lord  Hobart,  that  when  a  co- 
venant founds  in  aftion  only,  it  (hall  not 
(7)  vid.     avail  to  the  creation  of   an  ufe  (7).     It 

Winch.  I.  ^'  ' 

<io,6'.       feems  clear  then^  that,  although  a  deed  of 
Com.  307,    covenant  may  be  neceffary  to  give  aftivity 

Finch.  158.   ^  ^  •',        ,        ^•',°.       ^-^ 

»nd  yid.      to  anuic,  yct,  that  the  ufe  receives  its  elien- 

Sid.  27. and       ...  •  i*         i         /«  i 

the  opinion    tial   virtuc   immediately  from    the    con* 

oCLordHo-     i**"^^  t^  i  •!•  • 

»»art,  there  iideration.    Bromley,  in  his  argument  m 

cohBrmed,  the    cafc  of    Slmrrtngton  v.  Str often  (8), 

BriJgiiin.  urged  the   folemnity  of  the  deed  as   a 

r?nf*°,T2*  fufficient  foundation  for  the  ufe  j  but  the 

yom.  300.  ' 

T  '  II    I       I.I     pi  »  ■  ■;  II  I  ,  I    I      ■  .       ^1 

iiui  ill  afcertained  int^rell.  It  feems  that  the  fubpGena 
^as  an  invention  of  an  ecclefiaf^ical  chancellor,  in  the 
feign  of  Ric.  2.  and  it  was  not  till  Edw.  4lh's  time, 
that  the  procefs  in  bill  and  fubpocna  became  the  daily 
praflice  of  the  court  of  Chancery.  Vid.  3  Biackft, 
Com.  52. 

judges 
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judges  were  filcnt  upon  that  ground,  aU 
though  called  upon  for  the  reafons  of  the 
judgment ;  and,  indeed,  it  fhpuld  feem  a 
mapifeft  violence  done  to  its  own  rules, 
if  the  law  could  allow  this  virtue  to  a 
mere  inftrument,  unattended  by  livery  of 
leizin,  or  matter  of  record.  But,  together 
with  the  remedy  by  action,  the  fpecific 
performance  of  the  ufe  in  chancery  was 
abfbrbed  in  the  efficacy  of  the  ftatute  of 
ufes,  fo  that,  perhaps,  at  this  day,  the 
covenant  to  ftand  feized  has  loft  its  obli- 
gatory, and  •retains  merely  its  declaratory 
force.  We  may  add,  too,  that,  if  the 
covenant  alone,  without  the  confide  ration^ 
could  have  given  birth  to  an  ufej  a  man 
might  raife  an  intereft  in  another,  when 
he  had  none  in  himfelf,  by  covenanting 
to  ftand  feized  to  the  ufe  of  another,  of 
land,  which  he  fliould  hereafter  purchafe. 
But,  by  the  rule  of  law,  no  covenant  or 
bargain  and  fale,  can  pafs  an  ufe,  if  the 
covenantor  or  bargainor  has  not  feizin  of 
the  eftate  at  the  time  of  fuch  covenant  or 
bargain  and  fale  (9)':  and  fuch  covenant  or  (9)  *  R<a 
contract  would  have  been  equally  void  in  cro  el 
equity  before  the  ftatute :  lothat,  in  fuch  cafe, 
the  ufe  could  never  rife  to  be  executed  by  the 

ftatute 


i 
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ftatute  of  ufcs,  which  created  no  new  cftate 
in  the  ufe,  but  executed  the  eftate  to  the 
u(e  created.  And  fo  {lri6l  is  the  law  in 
requiring  a  prefent  feizin,  out  of  which 
the  ufe  is  to  fpring,  that  a  bargain  and 
fale  of  land,  with  a  way  over  other  Jand, 
whereof  the  bargainor  is  alio  (eized,  with* 
out  words  of  grants  has  been  held  not  to 
(10)  cro.  pafs  the  intereft  (lo).  For  the  way  not 
being  in  exiflence  at  the  time  of  the  bar- 
gain and  fale,  if-  it  were  to  take  efFe£l  in 
the  bargainee,  would  pafs  without  any 
previous  feizin  in  the  bargainor.  But  a 
rent  charge  de  novo  may  be  fo  created, 
becaufe  it  is  not  collateral  to,  but  comes 
out  of  the  land  whereof  there  is  a  feizin.  . 

We  muft  at  this  day  look  upon  theft 
imperfeft  modes  of  conveyance  as  rendered 
^erfeft  by  the  ftatute  of  ufes  \  and  the  rr- 
medies  at  law  and  in  equity,  upon  the 
contradt  or  confideration,  wholly  gone, 
as  far  as  they  refpedted  the  effectuation 
of  the  ufe;  and  that,  though,  out  of  regard 
to  the  confideration,  i'f  a  bargain  and  fale 
had  been  made  at  common  law,  to  a  man 
generally^  without  mention  of  his  beirs^. 
a  court  of  equity  would  have  d^reed  an, 
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eftate-in  fee;  yet,  that,  (ince  the  ftatute 
27  H.  8.  c.  10.  the  bargain  and  fale  has 
become  a  ftri6l  legal  conveyance^  which 
carries  at  once  the  eilate  in  the  land,  and 
thatj  in  a  cafe  of  fuch  general  difpo(ition» 
the  inheritance  would  not  now  pafs  to 
the  bargainee  ( 1 1 ) •  OO  y ««> « 

^  ^         '  Rrp.  87.  b. 


lOO.  b. 


The  difference  in  their  legal  cpnfequence 
to  ftrangers,  between  conveyances  and 
contra6ts»  accounts*  in  part,  for  the  dif* 
f^rence  in  the  confideration,  neceffary  in 
our  law,  to.  raife  the  ufc  upon  thefe  dif. 
poiitions  of  property,  and  to  fupport  an 
a£libnable  promife ;  for  as  the  legal  vali- 
dity of  a  promife  depends  only  upon  the 
evidence  of  real  intention  to  be  bound, 
and  not  at  all  upon  the  publicity  of  the 
contrail,  many  circumftances  of  private 
inducement  may  become  the  foundation 
for  an  ajfumpfit^  which  would  fail  as  the 
confideration  of  a  bafgain  and  fale,  or  co- 
venant to  ftand  feized,  from  the  want  of 
a  fufficient  oftenfibili ty  in  the  motive.  On 
the  other  hand,  valid  con fidcrat ions  to  up- 
bold  bargains  and  fales«  and  covenants 
to  ftand  feizcd  to  ufes,  would  be  infuffi- 

cient   to   fuftain   a'Slions    upon    promifes 

by 
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by  reafon  of  their  ambiguity,  as  an  indica- 
tion of  deliberatcintention  to  become  bound 
to  rhe  peiformancc.  So  the  confideratioil 
of  natural  affetlion  is  inadequ.^te  to  fuftain 
a  promife,  and  the  obligvitions  of  confci- 
ence,  which  will  fupport  an  ajjumpfit^  will 
not  laifethe  ufes,  either  upon  covenants  to 
ftand  fdized,  oi  bargains  and  falcs.  It  is  true 

that   the   contracts   on   which    ojfumpjits 
are  founded,  are,  in  many  points,  govern- 
ed by  the  fame  rules  as  the  confideration 
of  the  bargain  and  fale,  but  they  differ 
broadly  in  this,  that,  whereas,  in  the  bar- 
gain and  fale,  the  foundation  of  the  con- 
(i»)  vid.    tradl  is  the  mutuality  of  recompence  (12), 
Col.  303.    the  confideration  for  an  ojfumpfit  may  arifc 
on  one  fide  only ;  and  it  is  enough  if  lofs 
or  chaige  accrues  to  the  promif^^,  without 
benefit  or  profit  to  the  perfon   promiP- 
(t3)Vtd.     ing(i3).     And,  again,  a  promife  will  be 
s^udem*"     good  upon  a  confideration  paft,  if  moved 
?l4.%7th  by  precedent  requeft  (14).     But  the  con- 
04)  vir,  traft  of  the  bargain  and  fale  is  wholly  of 

ioii.  Abr.    SLU  executory  nature, 
ti,  12, 13.  • 

ri  ss-Jr^.  The  bargain  and  fale,  and  covenant  tck 
cr^  Car.  ftaud  fcizcd,  leave  nothing  new  tobedonc,  (a 
^'  that  the  ufe,  onccraifed  and  perfcfted,  is  not 

liable 
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liable  to  be  deftrayed  by  fubfequent  events : 
whereas,  promifes,  beingprofpedivetoafu-^ 
ture  aft,  leave  room  for  intervcnient  events, 
by  deftroying  the  confideration ,  to  antici  pate 
the  execution  of  the  contraft*  It  is  a  plain 
ethical  rule,  that  whatever  a  man  ferioufly 
promiies,  he  is  morally  bound  to  perform  1 
the  confideration,  therefore,  by  which  pro- 
mifes  are  moved,  is  not  in  our  law,  nor 
can  be  in  any  law,  of  the  eflence  and  con- 
ftitution  of  the  promife  itfelf ;  it  is  a  mci- 
dium  only  for  difcovering  the  ferious 
intention  of  the  party,  at  the  time  of 
making  it,  to  be  bound  to  the  perform- 
ance :  But  the  dignity  and  force  of  the 
confideration  itfelf,  in  thefe  creations  of 
new  ufes,  is  intrinfically  regarded  by  the 
law,  which  looks  watchfully  at  thofe  adls 
that  are  to  difappoint  the  expeflation  of 
heirs,  and  to  produce  relative  cohfequential 
changes  in  the  tenures  and  rights  of  others. 
A  promiie  which  gives  a  right  only  to  the 
thing,  and  not  the  thing  itfelf,  may  fuf- 
pend  its  performance  upon  the  proof  of 
its  reality,  and  time  is  given  for  moral 
obligations  to  be  afcertained  by  fafls,  fo 
as  to  become  an  evidence  of  grave  and 
intentional  promife:     but,  where,   as  in 

thefe 
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thefe  transfers  of  property ,  the  pcrfcftion  of 
the  ufe  is  coeval  with  the  contraft,  and 
the  confideration  fpeaks  in  the  new-born 
intereft,  a  motive  of  obvious  and  direft 
influence,   fuch  as  the  vifible  inducement 
of  proximity  of  blood,  or  of  recom pence 
in  value,  is,  as  it  feems,  expelled  by  the 
law  as  the  confideration  to  legalize  and 
efFcdluate  the  transfer.     The  law  of  this 
country,   which  has  laid  its  foundations 
in  nature,  has  carried  its  rcfpeft  very  far 
for  the  ufes  raifed  upon  the  affc6lions  of 
blood,  to  which  the  covenant  has  fupplicd 
*     the  folemnity  of  its  teftimonial.     They 
remained  untouched  when  the  .  cautious 
fpirit  of  our  anccftors,  by  the  ftatute  of 
inrollments,  impofed  a  check  even  upon  the 
nfes  which  arife  by  contrail.     Natural 
affection,  founded  on  confanguinity,  was 
an  oftenfible  motive,  while  the  inducements 

of  moral  obligation,  have  no  vifible  pledge 
of  their  certainty,  but  reft  in  the  cogni- 
zance of  a  fmall  number,  or  in  the  aver- 
ment of  the  party.     Thus  the  lines  of 

diftinftion  are  eafily  traceable  between 
thefe  different  confiderations,  and,  as  be- 
fore has  been  remarked,  they  are  all  plainly 
diftinguifhable  in  principle  from  the  va- 
luable 
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luable  coriiideration  under  the  fiatutes  of 
Elizabeths 

It  is  in  this  re/pe^  for  the  confideratlon 
of  contrails,  that,  on  this  fubjeft,  the 
rules  of  our  law  are  remarkably  diftin- 
guiflied  from  the  civil.  The  common 
W  of  England  has  always  made  a  dif- 
ference between  the  binding  force  of 
light  and  verbal,  and  of  lerious  and  deli* 
berate  promifes»  The  civil  law  has  pro* 
ceeded  upon  the  fame  diftin£lion.  The 
fame  final  bbjeft  of  difcovering  the  real 
intention,  and  the  fame  allowance  for  le- 
vity  in  the  promife,  are  charafteriftic  of 
both  fyftems  of  jurifprudence,  but  they 
try  and  decide  the  fan6tity  and  lubricity  of 
promifes,  by  different  criteria.  In  the 
law  of  Rome,  to  parties  veritably  intend* 
ing  fo  be  bound,  certain  flipulatory  forms 
and  phrafes  were  fupplied  (15),  which  gave  (15)  vid. 
judicial  fanftity  and  obligation  to  their  pTeueq. 
verbal  engagements ;  while  our  municipal  ridrcun/tiT 
common  law  looks  only  to  the  confidera-  f"!;"**^''*' 
tion  and  motive,  as  the  foundation  of 
its  judgment,  between  deliberate  and  rafh, 

H  a£lion* 
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actionable  and  unaclionable  promifes.  By 
the   folemn  and  fettled  reciprocation  of 
queftion    and   anfwer,    by   which  verbal 
contracts  were   ratified  in  the  civil  law, 
it  was  confidered  that  the   mind   gained 
leifure  for  deliberation,  and  was  awaken- 
ed  to  exert  its   natural   liberty,  fo  that 
if  the  ftipulator  adopted   the  words  pre- 
fcribed,   he  was   underftood   to   manifeft 
a  ferious  intention  to  become  bound  by  his 
promife.      But,  the  ferious  intention  of 
the  promifor  is  held  to  be  manifcfted  in 
our  law  by  the  confideration  alone,  and 
the  moft  folemn  afleverations  will  fail  as 
the  ground  of  an  ajfumpfit^  if  the  confi- 
deration be  infufficient ;   although,   it  is 
to  be  obfervied,  that  words  are  fo  far  re- 
fpefted  in  our  la\V,  as  that,  if  they  do  not 
amount  in  common  underftanding,  to  a 
declaration  or  intimation  of  ferious   in- 
.  tention,  no  confideration  will  ground  a 
legal  promife,  unlefs  there  be  fuch  receipt 
of  goods,  or  money,  as,  in  juftice,  requires 
remuneration  and  recompence.    The  rca- 
■  '     foning  of  the  judge  in  tlie  cafe  of  Pillam 
(16)  3 Burr.  v.Van  Mierop  {16) s  by  which  it  was  at- 

I  tempted 
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tempted  to  be  fliewn,  that,  bath  in  the 
common  law  of  England,  and  in  the  law 
of  Rome,  promifcs,  committed  to  wiiting, 
were  binding,  without  confideration,  feems 
to  have  paffed  without  particular  notice 
by  the  other  judges,  who  ehofe  rather  to 
advert  cxclufively  to  the  commercial  exi- 
gency of  the  mftrument,  which  was  in 
difpute,  as  the  foundation  of  their  opinion 
in  favour  of  its  validity.    Upon  the  whole 
it    feems,  that,  without  confideration  or 
writing,  by  the  precife   obfervance  of  a 
ftated   alternacy   of  verbal  queftion  and 
anfwer,  a  promife  was  binding  in  the  civil 
law ;  and  that,  where  a  promife  in  ivriting . 
was  availing  on  that  account,  the  circum- 
ftance  flf  its  being  in  writings  was  only 
operative  as  teftimony,   and  by  way  of 
publication,  and  not  as  a  neceflary  part  of 
its  legal  and  binding  efficacy,   Adjidemrei 
gejla  valent  ad  obligationem  nunquam  {ij\    (i^^vinni- 
But  in  our  Englifli  common  law,  a  confi-  "*'  ^^+- 
deration  of  fome  fort  is  always  necefiaiy 
to  raife  an  ajfumpfit^  or  aftionable  promife. 
A  written  promife  with  us  imports  no 
higher  confideration,  though  it  furniflies  . 
better  means  of  proof,  tiian  a  promife 

H  2  by 
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by  parol,  unlefs  in  ca(e$,  where  fealing 
and  delivery  have  made  it  a  deed,  or  its 
form  and  obje^  have  invefled  it  with  the 
qualities  of  a  negociable  inftrument,  by 
cuftom  or  ftatute.  With  relpeft,  how- 
ever, to  this  neceflity  for  a  confiderationi 
of  fome  fort,  to  fupport  a  promife  at  law, 
it  may  be  obferved,  that  the  intention  to 
be  *  bound,  where  the  aft  of  contrafting 
is  proved,  Ihall  be  prefumed,  if,  by  any 
conftruftioil,  it  may.  Indeed  the  benefit 
or  lofs,  which  is  the  confideration  of  the 
promife,  need  never  be  formally  cxprcfled 
in  the  declaration.  If  it  can  be  collected 
by  natural  inference,  it  will  fupport  the 
(19)  vM.  aflion.  But  to  fubvert  a  contra6t,  the 
i  13^^83*'  nulUty  of  confideration  mult  always  be 
^^*t\\:  nianifeft {i^). 

Cro.  £lu. 
ao6,  470. 
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THE   fubjeft   demands  fome  enquiry;-, 
into  the  nature  and  extent  of  the- *•.'• 
marriage  confideration.     As  to  which,  it      -• 
may  be  obferved,  that  there  are  two  forts 
of  confideration»  by  which  an  ufe  may  be 
xzikdi-^va/uaifle  and  natural.     The  firft 
branches  itfelf  into  numerous  modifica- 
tionsj  fome  of  which  will  be  attempted  to 
be  explained  in  this  treatife.     The  con- 
fideration  of  blood,  is  not  the  only  natural 
coniideration.    Marriage  is  alfo  confidered 
as  4  natural  coniideration^  to  raife  an  ufe  . 
at  common  law,  and  formerly  a  common 
mode  of    making  iettlements,   was,'  by 
covenant  to  ftand  feized  to   ufos.     But 
the  marriage    confideration  goes  further 
than  the  confideration  of  bloody  in  raiC* 
ing  ufes  upon  a  covenant  to  ftand  feized, 
for  a  man  feized  of  land  in  fee  iimple^ 
niay   covenant*  to  ftand  feized  of  it  to 
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ihe  ufe  of  the  woman  he  intends  to  marry^ 
or  to  the  ufe  of  any  woman  whom  hisfon 

(0  piowa.  or  his  kinfman  {i\'\i  abcmt  to  marry,  and. 

Xbr.  783.'  if  the  marrlag.e'tnke  effect,  the  ufe  will 
arife  accordingly  [a).       .'• 

Dehm'ers  Cafe,  in  f^k^wclen's  Commen- 
traies,  gives,  as  a  reafon  for  the  marriage 
-coTiridefation's  beincr  fufficient  to  raife  an 
*  .life,  the  benefit  derived  to  the  fettler  or 
donor,  by  the  advancement'  of  his  child, 
and  his  own  Jiberation  from  the  charge  of 
maintenance,  but  this  can  only  account 
for  if  where  the  provifion  moves  from  the 
parent,    or  perfon  in  loco  parentis  \  y^t, 


[a]  The  conficieration  of  marriage  had  always  an 
cdicacy  above  the  mere  ci)ii(ideration  of  blood,  one  in- 
flancc  of  which  was  its  power  of  grounding  an  aJjmffU 
to  which  pujpofe  the  confidcratlon  of  blootl'  Wis  a 
nudum  paSfuniy  and  fee  Cro.  Eiic.  755.  and  fee  the 
great  importance  of  the  mir^iage  confiderationi  PlbW. 
Com.  58. 

It  is  from  the  great  favour  borne  by  the  commpn  law 
to  the  confideration  of  marriage,  that  the  words  "/^ 
Irbcrum  viarrilagium*^  in  the  cafe  of' gifts  in  frankmar- 
rMge,  had  power  to  create  an  eflaee  of  inheritance  againft 
the  general  rule  of  law^  a.  e.  without  livery  of  fcJzin. 
Vid.  Co.  Litt.  21.  b. 

where 
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where  the  intended  huftand  himfelf  makes 
a  fettlement  of  his  own  eftate,  by  covenant 
to  ftarid  feized,  the  ufe  will  he  raifed  y  and 
the  reafon  in  Plowden  Hops  ftiort  of  fuch 
a  cafe.  Afterwards,  when  the  marriage 
contideration  came  to  be  confidered  as 
valuable^  the  reafon  of  its,  title  to  be  re- 
garded as  fuch,  was  more  fenfibly  inferred 
froni  the  reciprocal  reliance  of  the  parties 
to  the  matrimonial  contraft.  There  is  a 
cafe  in  Roll's  Reports  (2),  wherein  the  (2)  sir 
efficacy  of  the  marriage  confideration  was  ^li?!rtZ' 
the  fiiigle  point  before  the  court,  and  the  105'.  ^ 
queftion,  whether  it  had  ftrenglh  enough 
to  change  an  ufe  previoufly  raifed,  was 
treated  ^^s  depending  on. the  queftion,  whe- 
ther it  was  a  valuable,  or  only  a  hatai'al 
confideration..  The  cafe  wai  as  follows  in 
fiibftance:  J*  S.  was  enfeoffed  of  land,  upon 
a  fecret  trufi  that  the  feoffor  fliould  have 
the  land  again  upon  a  certain  condition's 
being  performed ;  the  feoffee,  upon  fsonfi- 
deration  of  natural  affedlion  tQ  bis  da^ightert 
conveyed  the  land  in  marriage  with  her; 
and  the  queftion  was,  whether  the  bufband 
of  the  daughter  gf ..  the' fecond  feoffee, 
having  no  notice  of  the  Jfecret  truft,  Ihould 

H  4  be 


\ 


I 

1 04  Conjideration  cf  Marriage.      Ch  .  IL 

\>t  chargeable  with  fuch  truft  or  not.  Apd 
it  was  infifted  at  the  bar,  that  he  (hould, 
for  marriage  was  only  a  natural^  and  not 
a  valuable  confideration.  and  was  z  fufH- 
cient  coniideration  to  rgife  an  ajumpjit^  or 
^  to  raife  an  ufc,  but  was  too  weak  to 
change  or  dejlroy  an  ufe  already  created 
and  railed.  It  was  alfo  urged,  by  way  of 
analogous  reafpning,  that,  if  a  feoffee  to 
lifes,  enfeoffs  a  flranger  upon  good  {b) 
confideration,  without  notice,  the  former 
ufe  is  changed^  but  if  fuch  a  feoffee  endow 
his  wife  ad  ojlium  ecclejia^  or  ex  ajenfii 
patris{c\  the  former  ufes  remain  unaltered. 
And  it  was  further  argued,  that  if  a  father 
fliould  bargain  and  fell  to  his  own  fon,  bonff^ 
Jide^  and  for  valuable  confideration,  this 
would  be  out  of  the  flat  ute  of  Marlboroqghi 
and  the  feoffment  would  not  be  covinous; 


{]>)  By  good  confideration  is  intended  valuable. 

(r)  Thefe  eftates  were  a  kind  of  jointure  at  common 
law,  in  which  the  gpneral  rules  of  conveying  real  pro- 
jperty  were  difpenfcd  wi|h  in  favour  of  the  confideratioj) 
of  marri^e.  They  were  neceiTarily  derived  out  of  tte 
lands  fubje3  to  dower,  for  till  the  flatut^  27th  H.  8* 
ic.  IQ.  the  right  of  dower  could  not  be  barred  by  the 
acceptance  of  a  collateral  fatisfa£Ho(i*  Vid,  Co*  I^t<« 
36.  b. 
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but  if  land  were  conveyed  by  him  in  cpn- 
fideration  of  marriage  only,  this  would  be 
within  that  ftatute,  and,  by  confequence^ 
fraudulent  in  law.  But  Bacon,  Lord 
Chancellor,  though  he  aiTented  to  the  pro^ 
pofition,  that  the  conlideration  to  deftroy 
an  ufe,  ought  to  be  Wronger  than  the 
coniideration  to  raife  an  ufe»  obferved, 
that  it  would  be  of  mifchievous  confe- 
quences,  if  he,  who  married  in  confider<* 
afeion  of  the  land,  (hould  not  avoid  the 
truft,  for  that  he  gave  up  the  chance  of 
other  preferment,  in  expeftation  of  the 
promifed  provifion,  and  in  this  view  the 
coniideration  which  he  gives  is  valu* 
ahle. 

In  the  cafe  above  cited,  we  have  feen  it 
queftioned,  whether  the  confideratton  oiF 
marriage  be  a  valuable  coniideration  j  that 
point  has  long  ago  been  fettled  in  the 
affirmative,  and  at  this  day  fuch  a  conii- 
deration clearly  makes  a  conveyance  good 
againft  purchafers,  under  the  ftatuteaj 
Eliz.  and  giycs  a  title  to  the  benefit 
pf  that  ftatute  againft  former  fraudulent 
conveyances.    There  was  yet,  however,  a 

neceffary 
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neceffary  difference,  in  the  inherent  qua* 
IttieSj  betweon  the  valuable  confideratioii 
of  marriage^  wluch  mufl:  dill  partake  of 
the  coniidcration  d  natural  affection »  and 
the  valuable  confidcration  of  money,  which 
gives  effeft  to  a  conveyance  by  bargain 
and  fale.     And  this  difference  will  be  heft 

m 

explained  by  recalling  thd  attention  of  the 
leader  to  the  charadleriftic  properties  of 
the  tv/o  forts  of  confideration  above-men- 
tioned,— natural  and  valuable. 

It  is  both  reafon  and  law,  that  the  na- 
tural confideration  of  love  and  affection 
iliould  be  perfonal  and  excluiive,  and  that 
tlie  ufe  can  be  extended  to  no  perfon  to 
whom  the  confideration  will  not  alfo  ex- 
tend. Sir  Robert  Worfeley,  feized  of  certain 
land  in  fee  {d)t  and  having  iiTue,  two  fons, 


I  ifc 


» 

[J)  It  may  be  of  fome  utility  to  obfcrve,  tliat  It  is  now 
fettled,  that  tenant  in  tail  may  convey  a  bafe  fee,  by 
rovenant  to  (land  Teized  to  ufes.  For  it  \iras  a  fee*fiinpte9 
conditional  at  common  law,  and  the  flat»  de  donis  has  ngt 
altered  the  cfiate  itfelf,  but  only  provided  that  the  iOlie 
ihall  not  be  difinheritcd  by  the  alienation  pfhis  anceftor. 
Lord  Rayni.  779.  where  the  cafe  in  i  Saunders,  160.  is 
denied  by  Holt.  C.  J.  Com.  121.  pi.  S4.  7  Mod.  i8. 
Sec  the  contrary  doflrine  in  I  Dy.er.  -8.  b..  Jcnk. 
Cent.  5.  cafe  i.  Litt.  Seft.  608,  612,  613, 

the 
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thfe  elder  a  mulier^  the  youpger  a  baftardt 
covenanted,  by  indenture,  enrolled  in  chan- 
cery, with  his  eldeft  fon,  and  two  others, 
ftrangers,  to  convey  the  faid  land  to  the 
two  ftrangers  in  fee,  before  a  certain  day, 
to  the  ufe  of  himfelf  for  the  term  of  his 
life,  and  after  his  deceafe  to  the  ufe  of  the 
eldeft  fon,  and  of  the  heirs  male  of  his 
body  •  and  for  default  of  fuch  iffue,  to  the 
ufe  of  the  faid  baftard  fon,  (calling  him 
Richard  Worfeley,  his  baftard  fon)  in 
like  entail,  &c.  And,  further,  covenanted 
and  granted,  that  he,  and  all  other  pcr- 
fons  who  were  then  feized,  or  might  be 
feized,  &c.  ftiould  be  and  ftand  feized  to 
the  faid  ufes  and  intents,  and  to  no  other 
ufes  and  intents.  And  all  the  juftices,. ex- 
cept Periam,  held,  that  the  ufe  could  not 
b^  carried  to  the  baftard  {e)^  without  exprefs 

con- 

._       ■  ■  '  -       ..    - ^        ■  I.        ,.   ^     »      ■       I  M 

[e)  The  diflent  of  Periam,  J.  from  the  opinion  of  the 
other  judges,  was  founded  on  a  doubt,  -whether  a  baitard 
was  fuch  a  Jiranger  in  bloody  as  that  the  ufe  could  not 
rife  to  him.  The  fame  cafe  is  reported  in  i  And,  75, 
without  -  mention  of.  any  difference  of  opinion  on  the 
bench.  All,  however,  feem  to  be  agreed  as  to  the  general 
rule,  that  a  perfe£l  il ranger  in  blood,  is  incapable  of 
taking  an  ufe  upon  a  covenant  to  fland  feized.  The  rule, 
however,  yields  to  certain  exceptions.     It  has  been  faid 

that 
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confideration^  bccaufe  the  confideration  in 
law  was  not  good  and  legal,  for  he  is  not 
of  the  blood  of  the  father,  but  in  law  a 


tbat  if  A.  covenants  with  B.  in  confideration  of  the  mar* 
riage  of  his  daughter  with  the  fon  of  B.  to  (land  feized 
to  the  ufe  of  C.  a  (Iranger,  for  life,  and  then  to  theufe 
of  the  fon  and  wife  in  tail,  the  ufe  will  rife  to  C.  altboagb 
he  is  a  ftranger,  for  the  fake  pf  the  ren^inder,  which 
could  not  take  eSe£l  as  a  remainder  without  the  previoiu 
particular  efiate  to  conilitute  it  fuch.  Shep.  T.  488. 
and  vid.  Machell  v.  Clarly  Lord  Baym.  779.  Crompt^ 
J.  C.  63.  ^.  But  where  there  are  intermediate  ufes 
to  ftrangers,  by  way  of  remainder^  as  the  cafe  put  in 
Plowd.  307.  it  feems  the  better  do3rine  to  confider  theoa 
9S  void  a  principioy  for  they  arc  not  wanted  to  givo 
eSefl  to  the  ulterior  ufe  as  a  remainder^  which  in  fuch 
cafe  may  be  accelerated  in  interefl ;  and,  on  this  prin- 
ciple,  the  cafe  in  Plowden  was  called  by  Moore  in 
4  Leon,  137*  a  conceit,  and  £aid  by  him  to  be  ruled  not 
l^w  in  L9rd  Pagif%  cafe.  The  ufe  refulting  to  tbe 
covenantor  in  Pyhus  v.  Mitford^  2  Lev.  75.  turned  upon 
the  doflrine  fo  copioufly  treated  by  Mr.  Fearne,  Conr. 
Rem.  43.  et  feq.  which  doArine  feemed  in  f^ybus  t. 
Mltford  to  be  thought  eflential  to  the  validity  of 
the  limitation  to  the  heirs  mate  of  thp  body  of  the  co« 
venantor.  Sed  vid.  IFills  v.  Pali^er,  5  Burr.  2615. 
Where  a  contingent  remainder  is  limited  after  an  ufe 
to  a  firanger,  upon  a  covenant  to  (land  feized,  the  ne* 
ceffity  of  fuch  faving  conflrufiion  for  the  fake  of  the 
remainder,  as  is  above-mentiofied,  will  readily  occ^r 
to  the  reader. 

mere 
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mere  ftranger  (/)•  That  the  eflfeft  of* 
the  valuable  confideration  in  a  bargain 
and  fale,  is  not  fo  reftrifted  in  its  opera* 
tion,  appeal's  from  the  2d  of  the  Inftitutes, 
where  the  following  cafe  is  put  by  Lord 
Coke :  "  If  A.  by  deed  indented  and  in-^ 
rolled,  in  confideration  of  one  hundred 
pounds  paid  by  B.  bargains  and  fells  land 
to  B.  C.  and  D.  the  land  pafTes  to  all  \  for 
although  the  valuable  confideration  be 
exprefled  to  be  paid  only  by  one,  yet,  it 
mufl:  be  intenc^d,  that  it  was  paid  by  all, 

that  the  land  may  pafs  to  alL'^ 

• 

But  the  marriage  confideration,  which 
may  be  regarded  as  partly  natural,  and 
partly  valuable,  has  not  attained  to  this 


(/)  I)ycf>  374'  Gerrard  qu.  t.  againft  WbrftUj ;  and 
fee  the  cafe  of  GooititU  v.  fetto^  Strange,  934.  where 
a  general  power  of  ajppointment,  by  this  mode  of  con- 
veyance, limited  by  a  man  to  his  wife,  after  giving  her 
-an  ttfe  for  life,  was  adjudged  void,  notwithfianding  be 
might  well  have  given  her  an  efiate,  in  fee  fimple, 
which  would  have  neceflarily  included  a  power  of  free 
dirpofitiott« 

extent 


no  ConfiJeration  of  Marriage.     Ch.  IL 

extent  of .  operation.  If  the  fettlement 
is  made  by  covenant  to  ftatid  feized, 
the  ufe  will  be  carried  ^by  the  pure 
force  of  the  natural  confideration  of 
marriage,  to  all  the  obicds  of  the  matri- 
monial union,  and  by  force  of  the  confi- 
deration of  blood  (which  need  not,  in 
fuch  cafe,  be  exprefled)  to  all  the  collate- 
ral relations  of  the  fettler ;  but  the  valu- 
able confideration  flops  Ihort  of  this  ex- 
tent^ and,  though  the  ufes  will  rife  in  fuch 
•  a  cafe,  in  favour  of  thefe  remote  kindred, 
or  in  favour  of  ftrangers,  if  the  fettlement 
be  grounded  on  a  conveyance,  operating 
by  tranfmutation  of  pofleflion,  yet  the 
meritorious  efficacy  of  the  valuable  con- 
fideration of  marriage,  will  bound  itfelf 
to  the  perfons  included  within  the  view 
(3)  Roll,  of  the  fettlement  (3  )•  This  limited  ex- 
^IsMwc,  tent  of  the  valuable  confideration  of  mar- 
riage, which  is,  neverthelefs,  of  the  higheft 
eflimation  in  law,  is  a  confequence  of  the 
plain  objeft  of  the  inftitution, — the  foun- 
dation of  a  new  family.  In  the  pafTage 
above  cited  from  the  2d  Inftitute,  we 
obferve^  that  to  carry  the  efFed  of  a  bar- 

gaia 
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gain  and  fale  to  C.  and  D-  they  miift  each 
be  fuppofid  to  have  contributed  to  the 
confideration  ;  but  fuch  a  fuppofition,  in 
the  cafe  of  marriage,  would  import  a 
contradiftion  to  the  nature  and  purpofes 
\oi  the  inftitution.  ' 
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i^TER  the  pafling  of  the  ftatuteSof 
Elizabeth,  againft  fraudulent  con- 
veyances, when  queftions  began  to  arifc 
with  refpeft  to  their  operation  on  marri- 
age fettlements,  it  became  tteceflkry  more 
accurately  to  enquire  in  every  cafe,  how 
far  the  valuable  confideration  extended; 
and  one  of  the  fir  ft  points  expedient  to  be 
iiettled  was,  whether,  where  a  fettlemcnt 
was  made  before,  and  in  confideration  of 
marriage,  there  being  evidence  of  a  good 
primary  inducement,  the  fecondary  and 
remote  limitations  could'  be  regarded  as 
parts  of  an  entire  tranfaclion,  and  as  faved 
by  the  efficacy  of  the  original  motive, 
from  the  operation  of  the  aborve- mentioned 
flatutes.  It  was  admitted  in  the  cafe  of 
Bellingham  v.  LowtHer^  reported  in  i  Cb* 
Caf.  243.  and  cited  by  Talbot,  in  Ofgooi 
\}ml !"  s  ^'  ^^^^^^  ( 1 ),  as  a  point  fettled  by  Sir  John 
Jacob's  cafe,  that  a  deed  might  be  fraudu- 
lent as  to  one,  and  good  as  to  another. 

Indeed 
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Indeed,  in  the  cafe  already  cited  from 
Lane  (2),  the  fame  doftrine  had  many ^0  Lane, 
years  before  been  implicitly  maintained  in 
thecjQurt  of  Exchequer.  It  hais  receivedcoh- 

firniatipn  (3)  from  fuch  a  variety  of  fubfe-  ^f^.^ndL 

quent  cafes,  that  it  ought  riot  to  be  lightly  J^J,Vv?^' 

difputed.  It  is  true,  tha,t  it  appears  from  what  fvcm'28  -. 

fell  from  Lord  Hardwicke  in  Goring  v.  2''>"^-   . 

O  Jeruii ;  and 

Najh(j^)t  that  courts  of  equity  will  not  de-  ^^*''|j*^^"' 
cree  a  partial  performance  of  articles,  and  Hard.  397. 
that  they  have  fometimes  decreed  the  per-  w  for  the 

-  .    ,        .       ^  r         J  defendant  i|^ 

formance  or  articles  in  favour  of  volunteers,   jj^kinx  v. 
on  the  ground  th^l  part  of  the  articles  aifo  .v/ami. 
ought  clearly  to  be  performed,  and  becaufe  Vchxr* 
they  will  not  fplit  agreements  {a) ;   but  ^^^*  ^  ^^j^, 
the  obfei^vation  was  intended  to  be  applied  '^o- 
only  to  cafes  where  no  creditors  or  pur* 
^  chafers    for    valuable    confideration  ap- 
peared, and  where  the  perfons  calling  for  the 
execution  of  the  articles  vvere  purchafers 
in  the  firft  or  fecond  degree  j   and,  even 
as  to    cafes   fo   circumftanced,  it  was   at 
the  fame   time  obferved    by    his   Lord- 
(hip,  that,  vfhtTQ  fome  c£  the  objedls  ap- 


{a)  The  fame  rule  was  acquiefccd  in  by  Lord  Hard- 
iwickcj  in  i  Vez.  45^. 

I  peared 
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peared  clearly  improper  to  be  eitforftd,  a 
bill  for  a  fpecific  performance  has  beeii 
difmiffed  in  ioto  ,•  fb  that  his  Lord  (hip's 
obfervation,  which,  as  to  this  point,  is 
only  explanatory  of  the  ufage  of  thccourtt 
of  equity  in  granting  their  afliftancein 
certain  cafes,  does  not  wholly  rejeft  the 
principle  above  flated  from  cafes  in  tbo\t 
courts  between  pui  chafers  in  the  fccond 
degree,  as  wives  and  children,  and  the 
legal  reprefentativesof  fettlersi  for,  though 
the  aid  of  the  court  is  not  to  be  refufed 
or  granted  by  piecemeal,  yet,  if  the 
queftion,  whether  relief  or  not  turns  upon 
the  preponderancy  of  the  meritorious  or 
tlie  merely  voluntary  parts  of  a  deed,  tht 
inequality  of  the  limitations  in  the  fame 
inftrument,  in  point  of  fubftantive  vali- 
dity, is  fully  admitted.  And,  although 
the  abovementioned  obfervation  of  Lorf 
Hardwicke,  may  feera  to  go  the  length  of 
affirming,  that,  where  the  primary  mo- 
tives of  the  fettler  are  among  the  con- 
fiderations  of  the  fecond  rank  in  courts  of 
equity,  fubfequent  lirnitations  and  provi- 
fions,  contained  in  the  fame  deed,  though 
not  within  the.fcope  of  the  original  con- 

4  fideration, 
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iideration,  are  not  to  be  impeached^  un-* 
lefs  by  purchafers  for  valuable  confidera- 
tion,  but  ihall  be  prote6ted  by  the  good- 
nefs  of  the  original  intention ;  yet/  an  at- 
tentive examiner  of  t^e  grounds  of  judi- 
cial determinations  will  remark  the  anx- 
iety even  of  courts  of  equity,  in  cafes  dif- 
puted  between  perCbns  clainun^  under 
articles  and  legal  reprefentativeSf  to  feek  a 
juftification  for  the  fupport  given  to  fuch 
collateral  timitationsand  proviflons  in  fome 
flight  acceflbrial  or  derivative  admixture 
of  valuable  confideration« 


»^5 


la 
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SECTION    in. 

THIS  enquiry  will  often  lead  to  the 
confideration  of  cafes  refolved  in  the 
court  of  chancery,  wherein  neither  cre- 
ditors or  purchafers  have  been  concerned, 
but  the  conteft  has  been  maintained  byper- 
fons  claiming  under  articles  and  covenants, 
againft  legal  reprefentativcs.  The  dif- 
tinftion  between  voluntary  and  valuable 
claims,  formed  a  natural  objeft  of  that 
court's  jurifdiftion,  before  it  became  a 
queftion  for  a  court  of  law ;  for,  until  the 
paffing  of  the  ftatutes  under  difcuffion, 
voluntary  conveyances  and  covenants  could 
not  be  impeached  in  common  law  courts ; 
to  which  it  was  not  competent  to  in- 
fer fraud  from  the  want  of  confidera- 
tion in  a  conveyance,  though  followed  by 
a  fale  for  value.  But  as  the  jurifdi^lion 
of  a  court  of  equity,  by  its  power  of  bind- 
ing the  confcience,  was  the  proper  refort 
for  compelling  thp  fpecific  performance  of 

contrafl^ 
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contrafts,  for  inforcing  the  ^itchdrge  of 
trufts,  and  for  fupplying  defeflive  execu- 
tions of  powers,  and  the  want  of  furren- 
ders  of  copyhold  eftatcs,  the  balance  of 
pretenfions  in  the  fcale  of  confideration, 
has  always  been  a  principal  jpart  of  equi- 
table cognizance. 

.  Covenants  and  conveyances,. merely  vo- 
luntary, have  always,  in  cpurts  of  equity, 
been  regarded  in  an  unfavourable  light ; 
and   in.  difputes   between   heirs  at  law, 
and  pcrfons  praying  the  fpecific  perform- 
ance of  articles,  under  which  they  are  r^- 
motefy  entitled,  the  queftion  is  fometrmes 
argued  with  as  fcrupulous  a  requifuion  of 
the  marks  of  valuable  confideration,   as, 
where  a  purchafer  is  difputing  in  a  court 
of  law,  the  validity  of  a  prior  conveyance, 
under  the  ftatute  27  Eliz.     If  the  equity 
of  parties  are  equal,  a  court  of  equity 
has  no  foundation  to  aft  upon:  where, 
in  fuch  a  cafe,  the  legal  title  is  found,  there 
it  is   fufFcrcd  to  remain  :  for  the  rule  is, 
that  law  and  equity  together,  (hall  pre- 
vail againft  equity   alone,   if  the  equity 
that  goes  \yith  the  law  is  as  itrong  as  the 
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oppofing  equity.  80  that  m  a  court  t>f 
equity^  an  htir  cannot  diftorS  a  vduntaiy 
alienee,  neither  can  a  ftranger  wIm  bas 
nothing  but  a  mere  voluntary  covenant  to 

(1)  I  vci.  rely  on,  prevail  againft  an  heir  at  law  (1). 

^'^'  But  this  equiUbriiun  may  be  eafily  dis- 
turbed. In  many  cafes,  valuable  eoiifi* 
deration  is  not  neceflary  to  conftitute  a 
piirchafer  in  the  undcrfbanding  of  a  court 
of  equity.  The  natural  obligations  of 
parents  and  hufbands  is  looked  upoji  as 
making  wives  and  duldren  pfurchafers, 
where  creditors,  or  purchafcrs  for  valua- 

(2)  3  Atk.  ble  confideration,  are  not  conocrned(j)f 
u^Me  v!*  and  younger  children  are  fometimes  faM  ta 
f'/wmJ.  be  in  the  nature  of  creditors.  Where  ihe 
'^*-  copteft  has  been  only  with  the  legal  repre- 

ientative,  articles  have  been  decreed  in 
favour  of  collaterals,  to  whom  the  roar- 

(3)  3  Atk.  riage  conjfideration  could  not  extend  (3)* 
if  V.r'^Vr  ^^^  where,  in  fuch  a  cafe,  the  application 
» R  wm«.    j^^  jj^gj^  j^^j^  j^y  ^  perfbn  direftly  claiaa- 

ing  under  the  confideration  of  the  marriage 
articles,  the  court  has  extended  the  benefit 
of  ii;s  decree  to  remote  objeds,  ratlier  than 

(4)  3  Aik.  garble  an4  fplit  agreements  (4).  The 
^'°-  "  coWt 
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court  of  chancery  grants  its  relief  with 
more  rcferve,  where  it  is  called  upon  to 
fupply  furrenders  of  copyholds,  or  to  help 
dcfe6live  executions  of  ppwers  5  and  will 
lend  itfelf  only  to  creditors,  wives  or  child- 
ren, in  fuch  cafes,  and  not  to  tbem^  if 
the  heir  at  law,  being  a  child,  will  thereby 
be  left  unprovided  for  ( c).  But  where  there  (0  <^^««'» 
js  marriage,  or  other  valuable  conudera-  w«m.ivoi. 
tion,  courts  of  equity  will  always  fupply     '"*'*. 
the defeftive execution  of  a  power,  asweUas  • 
compel  the  fpecific,  performance  of  articles. 
And,  generally,  whatever  it  is  in  the  pow- 
er of  the  perfon  covenanting  to  do,  pro- 
vided the  covenant  be  for  valuable  conli- 
deration,  equity  will  look  upon  as  done,  and 
will  fupply  the  want  of  circumftances,  not 
only  againft  an  heir,  who  claims  under 
the  covenantor,  but  againft  the  remaiAder- 
man,  who  does  notj&  claim  (6);  v*^l.^,?* 


In  cafes  where  remote  objefts  of  mar- 
riage articles  have  applied  to  the  court  for 
the  execution  of  fo  much  of  the  articles  as 
relate  to  them,  the  court  has  looked  nar- 
rowly for  fome  tincture  of  valuable  confi- 
deration.     And  where  no  Ihade  of  value 
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has  been  difcoverable,  thefe  diftant  claims 

have  been  difregarded,  and  treated  as  tco 

infignificant  to  be  admitted  to  difturb  the 

legal  title  of  the  real  or  perfonal  reprc- 

fentative.     The  cafes   of  Vernon   v.  Ver- 

(7)  2  P.      non  (7),    Stephens  v.  T^rueman  (8),    and 

C8)""i  Vet.   Goring  v.  Najh  (9),  arc  inftances  of  the 

73.    .       fpecific  execution  of  articles,  in  favour  of 

(9)3Alk.       ^        , .     ,     J  .  , .        , 

188.  near  kindred,    not  within   the  marriage 

confideration,  for  whofe  fake  the  court 
will  interfere  upon  very  (light  grounds,  as 
was  obferyed  by  Lord  Hardwicke,  in  the 
above  mentioned  cafe  of  Stephen  v.  3rtf^ 
man ;  and>  indeed,  in  all  the  threft  cafes  laft 
referred  to,  the  mere  right  in  the  truftees, 
to  bring  an  aflion  at  law,  was  confidercd 
by  the  court,  where  the  claim  was  by  par- 
ties fo  nearly  related  to  the  fettler  as  a 
foundation  for  the  decree,  notwithftanding 
it  was  urged  that  voluntary  covenants  are 
not  telpe6led  in  courts  of  lavy,  where  they 
never  obtain  more  than  nominal  da- 
mages. 

(10)  i  p.        In  the  cafe  of  Ofgoad  v.  Si  rode  (ro),  the 

Wmi.  H5-    bill  praying  to  have  the  marriage  articles 

carried  into  execution,  was  brought  by  the 

8  grandfon 
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grandfoh  of  the  fettler^  claiming  under  'a' 
fimitation  both  remote,  and  collateral  to 
the  confideration  of  marriage :  there  the^ 
court  looktd  anxioufly  about  for  a  ground' 
f o  confider'  him  as  a  purchafer :  and  this 
is  a  cafe  wherein  much  refinement  of  rea- 
foniiig    is  introduced  on  the  fubjeft  of 
confideration.     Many  other  cafes  of  this 
defcription,   determined  in   the  court  of 
chancery,   though  involving  no  queftion 
upon  the  ftatutes  of  Elizabeth  againft. 
fraudulent  gifts  and  conveyances,  materi* 
ally  conduce  to  illuftrate  the    points  of 
view  in  which  cafes  may  be  regarded  as 
extcnaing  the  (helter  of  the  valuable  con- 
fideration beyond  the  primary  objedls  of 
a  marriage  fettlement.     In  deciding  cafes 
upon  thefe  ftatutes,  courts  of  equity  hold 
themfelves  bound  by  a  flri6ler  meafure, 
as  was  obferved  by  Lord  Hardwicke  in 
Goring  v.  Najhj   than    in    family  cafes, 
where  the  queftion  always  is,  whether,  a 
fuperiour  or  inferiour  equity  arifes  on  the 
part  of    the  perfon    who    comes  for  a 
fpecific  performance  ( 1 1 ).  But  this  ftrifter  (f  0?  Atk. 
meafure  is  not  fo  ftrift,  according  to  fome  wmt.  lii. 
opinions,  as  that  the  court  of  chancery 

will 
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wili  iet  afi(le  A  voluntary  coiweyancei 
Bxerdy  for  being  voluntary^  uiriefs  it  caa 
difcover  in  it  a6tu^  fraud*  Tb»  diftijidioq, 
.laid  down  by  Lord  Hardwick^j  in  B^^^ 
(12)2  Vex.  ^^^  y^  MufgfQve  (12),  was  4s.  fo^lomi^ 
**  Where  a  fubfequent  pur^i^aiert  for 
yalqablfe  confiderationji,  would  recover  tbo 
eftate^ .  and  kt  afide,  or  get  the  belter  oi^ 
a  precedent  voJyntary  conveyance,  if  the 
conveyance  wa$  fairly  made,  and  with- 
out a<5lual  fraud,  the  court  will  iay, 
take  your  remedy  at  law ;.  but  wherever 
the  conveyance  is  attended  with  actual 
fraud,  though  they  might  go  to  law,  by 
cjcftmcnt,  and  recover  the  poflfcffion,  they 
may  come  into  this  court  to  fet  afide  the 
conveyance."  But  it  is  to  be  remem- 
bered, that  his  Lordfhip  introduced  this 
diftin£lion  with  the  remark,  that  courts 
cf  law  arc  ohliged  to  conftruc  all  volan-? 
tary  conveyances  fraudulent.  And  it  » 
alfo  worthy  of  remembrance,  that  his  Lord- 
(T3)iAik.  (hip  in  Rufelv.  Hammond  (13),  declared, 
*^'  that  he  would  not  lay  down   any  other 

rule  in  equity  than  what  is  followed  Sit 
law  upon  thefe  ftatutcs  of  Elizabeth. 
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SECTION    IV. 

I 

t 

THE  words  of  Lord  Hale  in  Jenkins 
V.  Kemjjhe  as  the  cafe  is  reported  in 
Hardrefs(i)  are  as  follow:  *'  The  con-  (o  Hard. 
^deration  of  marriage,  and  lof  the  mar- 
riage portion,  will  run  to  all  the  eftates 
raifed  by  the  fettlemcnt,  although  the  mar-- 
riage  is  not  concerned  in  them,  fo  as  to 
make  them  goodagainft  purchafers,  and  > 
to  avoid  a  voluntary  co^iveyance  ;**  which 
words  were  cited  and  much  relied  upon 
by  the  counftl  for  the  plaintiff  in  Ofgaad 
V.  Strode :  but  Lord  Chancellor  Maccles- 
field feemed  to  confider  that  theory  as 
too  refined,  for  it  was  obferved  by  him  in  the 
fame  cafe,  that  ^'the  marriage  and  marriage 
portion .  fupport  only  the  limitations  to 
the  hufband  and  wife,  and  their  iifue ;  and  ^ 
that  this  was  all  th^t  could  be  prefumed 
to  be  ftipulffted  for  by  the  wife  and  her 
friends/'  His  Lordftip  furthe4-  obferved, 
that,  as  to  the  cafe  of  Jenkins  v.  Ke^  ^ 
ifijjhey  where  there  was   a  limitaticm  to 

the 
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the  heirs  of  the  body  of  the  hufband  by  any 
other  wife,  that  limitation,  though  not  made 
for  a  valuable  coniidcration,  was,  however, 
not  fraudulent,  for  that  there  was  a  fair  and 
honeft  occafion  for  the  making  of  fuch  fet- 
tlement,  /•  e.  the  marriage."  This  deifencc, 
on  the  ground  of  fair  and  honeft  inten-, 
tion  in  making  the  fettlement,  feems  to  be 
an  illogical  anticipation  of  the  queftion  on 
thefeftatutes  of  Elizabeth,— an  affumption 
of  tbat^  which,  it  is  apprehended,  is 
the  very  thing  m  difpute.  This  probably 
appeared  to  Lord  Hale  (it  is  not  irreve- 
rent to  conjedure  the  reafons  by  which 
the  minds  of  great  men  have  been  influ- 
enced, when  great  men  difagree  with 
each  other)  as  too  loofc  a  criterion,  or  he 
would  have  adopted  it  in  preference  to  an 
abftrufe  unfubftant;ial  notion^  which  th? 
undcrftanding  cannot  fteadily  embrace. 
Perhaps  his  regard  to  thp  rigorous  fenfc 
which  fome  might  at  that  time  attribute 
to  the  word  voluntary^  as  applicable  ^0 
every  limitation  or  provifion,  which  vvas 
not  purchafed  by  the. marriage  confidera- 
tion  or  portion,  induced  him  to  flr^tch,  by 
artificial  reafoning,    the  confideration  of 

marii^g^ 
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marnage  bepnd  its  natural  and  obvious 
cxtenfion,  atid  to  overlook  thofe  charaftcrs 
of  purchafc.and  contraftj  which,  in  a  more 
enlarged  interpretation  of  the  word  puT" 
xbafcj  and  a  narrower  and  more  rational 
compreKenfion  given  to  the  word  volun-- 
iary^  will  often  caft  an  impreflion  of  value 
on  thofe  collateral  limitations  which  lie 
out  of  the  compafs  of  the  matrimomal 
coijfidcration. 

There  appears  to  be  a  fenfible  groun<| 
for  the  obfervation  "^of  Lord  Macclesfield 
before  mentioned,  •*  that  the  marriage  and 
marriage  portion  fupport  only  the  limita- 
tion to  the  hufband  and  wiife  and  their 
iffuc ;  and  that  this  is  all  that  can  be  pre- 
fumed  to  have  been  flipulated  for  by  the 
wife  or  her  friends."  If  there  be  no  party 
to  a  fettlement,  but  the  hulband  and  wife, 
and  the  friends  of  the  wife,  no  limitation 
in  fach  fettlement  of  the  hufband's  eftate 
in  favour  of  collateral  relations  of  the  huf- 
band, can  be  confidercd  as  fortified  by 
the  confideration  of  marriage  as  againft 
creditors  and  fubfcquent  purchafers.  In 
•the    cafe    of  Vernon  v,   Vernon  (2),    the  (2)  %  p. 

eftate  "^"^  ^^ 
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cftatc  moved  wholly  from  Thomas  Ver- 
non the  hufband,  who,  in  his  marriage . 
articles,  covenanted  to  lay  out  a  certain  fam 
in  the  purchafe  of  lands,  and  to  fettle  the 
fame  on  himfelf  and  his  wife  for  their 
lives,  remainder  to  their  firft  and  every 
other  fon  in  tail  male,  remainder  to  the 
heirs  male  of  Thomas  Vefnon,  remainder 
to  George  Vernon,  one  of  the  brothers 
of  the  hufband,  for  life,  remainder  to  his 
firft  and  every  other  fon  in  tail  male,  re- 
mainder to  Sir  Charles  Vernon,  another 
brother,  for  life,  remaiiider  to  his  firft 
and  every  other  fon  in  tail  male,  remainder 
to  Thomas  Vernon  the  hufband  in  fee  :  to 
which  articles  Sir  Thomas  Vernon  the  fa- 
ther was  a  party,  but  neither  gave  nor 
covenanted  to^^^  or  fettle  zx\^  thing  upon. 
the  marriage.  After  the  deceafe  of  Thomas 
Vernon  without  iffue,  the  brothers  brought 
their  bill  againft  tl^e  widow,  who  was  a 
devifce  of  the  whole  of  this  eftate  by  the 
will  of  her  hufband  made  fubfequently 
to  the  articles,  for  the  (pecific  performance 
of  the  articles ;  and  performance  was 
.decreed ;  though  the  .  Chancellor  was 
clearly  of  opinion  .that  fuch  an  agreement 

ought 
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ought  not  to  be  |>trformed  againft  a  cre^ 
ditor(tf). 

It  feems  indeed  a  clear  propofition  that 
where  there  are  no  parties  to  a  fettletttftnt^ 
befide  the  hufband  and  the  wife  and  her 
friends,  the  coniideration  of  marrtage  and 
the  marriage  portion  can  look  only  to  the 
eftablifhment  of  the  new  family.  Whca 
Mre  would  bring  in  a  perfon  as  a  valuable 

purchafef) 
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{a)  In .  Viemon  v.  Vernon  the  Court  adopted,  as  the 
ground  of  its  refolutioo,  the  right  of  adion  at  law  ia 
the  trufiees,  upon  the  covenanCs  "with  thein  in  the  ibaf- 
riage  articles.  The  influence  of  which  COv^attti 
Dpon  the  relief  in  courts  of  £quity,  fnay  be  cdlleft- 
ed  from  the  above-mentioned  cafe,  and  from  Goring  V* 
Najbf  or  Fagg  v.  Nafi,  3  Atk.  1 88.  and  fFilSamfm  V. 
Codringtm^  I  Vez.  511.  The  judgment  in  Goring  V. 
t^ajh  was  grounded  upon  the  authority  ol  Vernon  V. 
Vernon  \  the  refult  of  which  two  cafes  is,  that  wh^fe 
the  difpute  is  between  a  near  collateral  relation  claiming 
under  marriage  articles,  and  the  reprefentatives  of  the 
iettler,  the  Court  will  not  throw  the  party  upoh  \kt 
remedy  at  law,  but  will  decree  fpecific  ttXxeU  Wd 
that^  notwithflandmg  a  precedent  liitiit'tfrion  fo  ttie 
hufband  or  fettler,  had  the  articles  been  carried  into  ex- 
ecution in  his  lifetime,  would  have  made  him  tenant  in 
fail,  andy^  competent  t6  bar  the  limitations  over.  But 
ia  fVilHamfon    v.   Codrington^   whwe    the    fcttfe^tWttit 

was 
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purchaier,  we  muft  find  at  leaft  fome  (hew 
of  a  contract  or  ftipulation  whereon  to 
ground  the  inference;  but  in  the  cafe 
laft  fuppofedt  there  is  no  perfon  to  ftipu- 
late  or  contra6t  in  behalf  of  the  hufbaad's 

relation.  The  huiband  cannot  contract 
with  himfelf,  nor,  without  aimoft  equal 
violence  to  fenfe,  can  we  fuppofe  him  to 
contrail  for  the  difpofal  of  that  which  is 
his  own ;  flill  lefs  plaufible  would  be  the 
fuppolition  that  the  wife  or  her  friends 
had  bargained  for  a  benefit  to  a  collateral 

wras  avoided  by  the  fale  to  a  purchafer  for  value,  it  was 
deary  that  no  fpecific  relief  could  be  granted.  It  was 
moreover,  held,  that  no  facisfa£lion  in  Equity  can  be  de- 
manded againft  the  covenantor,  oragainft  his  eftate  after 
bis  deceafe,  unlefs  it  be  fuch  a  covenant  as  that  a 
fuit  at  law  may  be  maintained  upon  it.  And  in  the  laft- 
mentioned  cafe  the  Court  made  the  meafure  of  the  re- 
tribution correfpond  with  the  fpirit  and  intent  of  the 
tranfaflion,  and  not  with  the  letter  of  the  covxnant.  In 
I  Vez.  446.  Lord  H.  obfervcd,  that  there  is  a  good 
ground  for  relief  in  fpecie,  when  damages  at  law  would 
be  an  inadequate  and  ineife^lual  remedy.  But  Equity 
will  often  givq  relief,  by  compelling  fpecific  performance 
of  agreements,  where  no  remedy  can  be  had  at  Law;  asia 
the  c.afe  of  infants  and  feme  coverts,  where  the  confi- 
deration  is  marriage,  or  where  proper  fetelements  are 
made  after  marriage.    2  P.  Wms.  242. 

telatioft 
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relation  of  the  hufband.  The  cafe  of  Fer^ 
non  v.  Vernon  is  a  remarkable  inftance  of  the 
doctrine — that  Courts  of  Equity  will  decrea 
execution  in  favour  of  collateral  limita- 
tions to  near  kindred  in  marriage  articles^ 
as  againft  the  reprefentatives  of  the  fettler  i 
and  though  the  counfel  for  the  plaintiff  ia 
that  cafe  took  pains  to  identify  it  in  prin* 
ciple  with  the  refolution  in  Ofgood  v. 
Strode^  yet  it  was  impoflible  to  deny  the 
ftrong  diftindlion  ariiing  from  the  quefti* 
onable  interefl:  of  the  father,  who  joined  in 
the  fettlement  in  the  laft-mentioned  cafe. 
In  Ofg&od  V.  Strode^  the  remotenefs  of  the 
collateral  limitation  feemed  to  create  a 
neceffity  of  finding  fomebody  who  might 
be  confidered  in  the  light  of  a  purcha&r 
for  the  plaintiff,  to  turn  the  balance  of 
equity  in  his  favour  againft  the  real  repre- 
fentative«  Cafes  of  this  fort,  it  is  true, 
are  not  dire£):  authorities  on  queftions  which 
arife  on  the  ftatutes  of  fraudulent  convey* 
ances;  but  as  the  Court  of  Chancery 
•  has  adopted  very  narrovr  difcriminationa 
in  determining  contefls  between  col- 
lateral claimants  under  marriage  articles 
and  heirs  at  law,  or  other  legal  re- 
prefentatives, and  has  fought  with  appa- 

K  rent 
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rent  folicitude  to  juftify  its  fupport  of 
agreements  by  fome  traces  of  valuable  con- 
fideration^  the  fhident  will  find  afliftance 
in  his  progrcfs  through  the  various  deter- 
minations on  the  ftatutcs  of  fraudulent 
conveyances  by  an  attention  to  the  grounds 
of  thcfe  equitable  judgments. 

Although  in  the  cafe,  laft  fuppofed,  of  a 
fettlement  to  which  the  intended  hufband 
and  wife,  and  the  friends  of  the  wife, 
are  the  only  parties,  and  where  a  col- 
lateral provifion  for  a  relation  of  the 
hufband  arifes  wholly  out  of  the  huf- 
band's  eftate,  it  is  difficult  to  find  a 
pretence  of  valuable  confideration ;  yet,  if 
a  brother,  or  other  relation  of  the  hufband, 
be  made  to  take  a  benefit  out  of  the  pro- 
perty of  the  wife  by  a  limitation  over, 
after  the  iffue  of  the  marriage,  fuch  a  li- 
mitation may  be  well  enough  fuppofed  to 
have  grown  out  of  the  marriage  contraft; 
for  the  hufband  has  in  fuch  a  cafe  fome- 
body  to  contra6l  with,  and  there  is  a  pro- 
per fubjefl:  of  ftipulation  and  purchafe. 
He  is  not  bargaining  for  the  privilege  of 
difpofing  of  his  own;,  but  contrafting  for 
an  intereft  which  is  in  the  difpofition  of 

another. 
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another.  In  the  cafe  of  Edwards  v.  the 
Count efs  of  Warwick  (3),  it  was  agreed  by  0)  ^p- 
the  marriage  articles,  that  1 0,000 /.  out  of 
the  wife's  portion  (hould  be  laid  out  in 
the  purcbafe  of  lands  to  be  fettled  to  the 
fame  ufes  as  the  manor  of  K.,  the  huf* 
band's  eftate^  was  to  be  fettled^  i.  e.  to  the 
hufband  for  life,  then  to  the  iffue  of  the 
marriage  in  the  ufual  form^  and*  in  de« 
^ult  of  iffue  to  the  heirs  of  thehufband.  The 
iiulband  died,  leaving  his  widow  and  one 
fon,  who,  after  levying  a  fine  of  the  md- 
xior  of  IC  to  the  u(e  of  himfelf  in  fee^ 
died  without  iflue  and  inteftate,  and  a  bill 
was  filed  by  the  heir  at  law  of  the  fon 
to  have  the  mortgage,  whereon  the  10,900/4 
had  been  laid  out  affigned  to  her.  This 
was  oppofed  by  the  widow  as  adminiftra- 
trix  of  her  fon,  who  contended  that  this 
i  0,000/.  there  being  no  ilTue  of  the 
inarriage  remaining,  and  fo  no  perfon  to 
claim  within  the  view  of  the  fettlemcnt, 
ought  to  be  left,  and  treated  as  money, 
and  be  divided  between  herfelf  and  the 
half  filler  of  the  deceafed  fon^  accord- 
ing to  the  (latute  of  diftribution* 

K  a  Thi* 
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This  cafe  was  principally  decided  in  fa- 
vour of  the  heir  againft  the  perfonal  rc- 
prcfentatives  upon  the  well-known  equi- 
table doftiine,  that  money,  agreed  to  be 
laid  out  in  the  purchafe  of  land,  is  to  be 
confidered  as  land,  which  again  refts  upon 
the  more  elementary  do6lrine  of  the  courts 
of  Equity,  that  what  is  agreed  to  be  done 
muft  be  confidered  a?  already  done  5  and 
confequently^  the  limitations  in  this  cafe 
would  attach  upon  the  perfonalty  as  if  it 
vfere  farTd,  unlefs  the  fon,  who  had  the 
dominion  over  it,  had  ele6led,  by  fomc 
decifive  afV^  to  treat  it  as  money,  which 
(4)  ^ce  had  not  been  done  (4).  Yet,  fince  in  the 
F^h^mv.  fame  cafe  much  (Irefs  was  laid  upon  the 
i^ftEaT*"'  limitation's  being  voluntary  with  rcfpeft 
Ind'crcX  to  the  heir,  the  Court  anfwered  that  argu- 
ment by  adverting  to  the  room  which  the 
tranfaftiori  afforded  for  rationally  fup- 
pofing  the  hufband  to  have  ftipulated  for 
a  benefit  to  himfelf  out  of  the  wife's  por- 
tion. In  this  cafe,  as  in  Ofgood  v.  Strode^ 
a  very  remote  intereft  under  the  .marriage 
articles  was  relied  on  by  the  perfon  apply- 
ing for  a  fpecific  performance,  and,  there- 
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fore,  the  Court  fought  for  a  probable 
ground  for  inferring  a  fpecies  of  contraA 
and  valuable  confideration.  In  Vernon  v. 
Vernon^  where  the  party  applying  was  a 
brother,  a  flilt  (lighter  gtound,  fuch  as  the 
light  of  a6^ion  in  the  truftces,  was  ad- 
mitted to  fuj>port  the  decree  for  the  exe- 
cution of  the  articles. 

There  was,  indeed,  in  the  cafe  of  Ver^ 
non  V.  Vernon^  a  fort  of  companionate 
ciquity  (Ji),  on  which  the  Chancellor  laid 
confiderable  ftrefs,  and  which  may  be 
looked  upon  by  foine  as  diftinguifbing  it 
in   principle    from*  Bellingbam  v«  Low- 

tier  {5)9  the  circumftances  of  which  are  y^^^^- 

■  ■      ■        .1 1  ■ ....  ■ 

[b)  According  to  the  articks,*  an  eflate  tail  to  the 
fettUr,  was  to  precede  the  limitation  to  the  brothers  of 
the  fettler,  fo  that  their  remainders  were  not  only  volun- 
taiy^  but  precarious,  and  in  the  power  of  Thomas  Ver- 
non the  fetikr ;  and  the  lame  circumftance  was  infifted 
upon  for  the  platntiiF  in  BtUingham  v.  Lowtber,  But  in 
Vernon  V*  Vernony  by  the  will  of  a  deceafed  elder  brother, 
a  pcrfonal  eftate  had  been  bequeathed  to  the  plaintiffs, 
which  bequell  was  void  as  being  too  remote,  and  the 
prefont  fettler  having  had  the  advantage  of  the  invalidity 
of  that  difpQfition,  feemed  to  \^  bound  in  copfcience  to 
make  Tome  (atisfafiioii  to  his  brothers.  And  this  cir- 
cumftance feemed  to  weigh  much  with  the  Chancellor. 
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briefly  as  follow :  Str  H.  BtlHt>gham»  on 
his  marriage  with  Catherine  Lbwther,  co- 
venanted to  fettle  certain  freehold  lands 
to  the  ufe  of  himfelf  and  Catherine^  his 
intended  wife,  for  thcii'  lives,  remainder 
to  the  heirs  male  of  his  body  by  her,*  re- 
mainder to  the  heirs  male  of  his  awn 
body,  remainder  to  his  brother  Allen  Bel- 
lingham  in  tail,  remainder  to  the  heirs  of 
Sir  Henry,  and  covenanted  to  fettle  certain 
copyhold  lands  to  the  fame  ufes.  Sir  H.  Bcl- 
lingham  was  travelling  in  order  to  make  a 
furrender  of  his  copyhold  lands  purfuant 
to  his  covenant,  but  fell  fick  by  the  way. 
He  gkvc,  however,  a  litter  of  attorney  to 
other  perfons  to  make  this  ftiiTendef ,  but 
dying  before  it  was  done,  the  copyhold 
defcended  to  his  daughter  as  heir  general  ; 
and  his  brother  Allen  Belfingham,  who 
was  the  remainder  ttim  in  the  articles, 
brought  his  bill  to  have  the  Covenant 
executed  by  the  heir  at  law,  by  convey- 
ing the  copyhold  to  him  in  tail  prout 
the  articles.  It  was  contended  that  the 
covenant  was  voluntary  as  to  Allen  Bel- 
Itngfaam,  the  brother,  he  being  no  party 
to  the  al*ticles!»  nor  within  the  confidera- 
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tion  of  the  marriage  or  the  marriage  por- 
tion.  and  that  the  articles  might  be  fraud  ti« 
lent  as  to  the  brother,  though  good  as  to 
the  wife  and  ifllie  of  the  marriage,  and  a 
voluntary  conveyance  to  a  younger  brother 
ought  not,  if  defective  in  law,  to  be  made 
good  in  equity  againft  an  heir ;  for  which 
reafon  the  Lord  Keeper  difmilTed  the 
bil],  and  would  not  compel  the  execution 
of  fuch  voluntary  articles. 

It  may  be  omervcd,  too,  that  the  heirs 
general,  who  probably  were  the  children 
of  the  jfettler's  daughters,  would  have  gone 
without  any  inheritance,  if  the  younger 
brother,  who  had  already  the  whole  free- 
hold property,  had  been  fufFered  to  carry 
away  the  copyhold  too. 

The  reader  will  perceive,  that  there  is 
nothing  in  thefe  obfervations  inconfiftent 
with  the  refult  of  the  authorities,  which 
Mr.Coxe,  in  his  note  to  thecafe  of  fVatts  v. 
BuUas{6)s  has  coUefted,  to  (hew  the  extent  WjJ*^ 
to  which  the  court  carries  its  relief  in  cafes 
of  omiffion  to  .furrender  copyholds,  and 
of  defective  executions  of  powers,  and 
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which,  according  to  thofe  authorities, 
bounds  itfelf  to  the  claims  of  creditors* 
wives,  and  children.  The  prefent  fubjef): 
is  confined  wholly  to  marriage  articles 
containing  digreflive  limitations  to  colla- 
teral relations  of  the  parties  to  the  matri- 
monial contract ;  and  where  the  goodnefs 
of  the  primary  motive,  coupled  with  the 
averfion  of  the  court  to  a  partial  and  im- 
perfeft  execution  of  articles,  puts  thefe  col* 
lateral  limitations  in  a  more  favoured 
fituation  than  claimants  under  fimple 
voluntary  agreements,  which  do  not  tiim 
upon  fuch  cardinal  motive,  as  primarily 
influences  the  parties  to  a  matrimonial 
contra6l.  But  though  it  feems  that  the 
court  is  averfe  to  the  partial  execution  of 
articles,  y6t,  whether  it  will  compel  per- 
formance i?/  a// or  not,  depends  upon  the 
firength  of  the  claim  of  the  party  apply- 
ing ;  and  that  queftion  muft  attraft  the 
whole  flrefs  of  the  enquiry  refpefting  thofe 
degrees  of  confideration  and  inducement, 
which  decide  the  preponderance  of  equity. 

In  cafes  of  actual  fettlements,  (which  can 
only  be  difputed  by  creditors  or  purchafcrs,) 

courts 
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courts  -of  law  have'  not  proceeded  on 
fuch  notion  of  entirety  in  the  con-« 
ftiudion  of  the  inftrument  under  theib 
ftatutes  of  fraudulent  conveyances,  as 
by  fome  feems  to  have  been  fuppofed* 
and  to  which  fuppofition  the  do^rine  of 
Lord  Hale^  before- mentioned,  appears 
to  have  lent  fome  countenance.  But 
the  terms  of  that  doctrine  are  but  faiptly 
intelligible ;  and  it  feems  that  Lord  Mac-i 
clesfield,  wbofe  judgment  was  extreoiely 
fi>lid,  was  diflatis^ed  with  its  principle.  Ic 
appears  very  clear^  that  the  reafpns  on 
which  the  court  of  chancery  grounds  ita 
riefufal  to  execute  articles  partially^  or« 
in  the  language  of  Lord  Hardwicke,  to 
garble  and  fplit  agreements,  ought  not  to 
govern  the  proceedings  of  a  court  of  law 
upon  thefe  ftatutes.  It  was  admitted,  in* 
(}eed,  by  Lord  Hardwicke  himfelf,  in  the 
cafe  of  Goring  v.  Najhy  that  this  pra£tice 
of  the  court  of  chancery,  in  refpedt  to 
articles  and  agreements,  does  not  extend 
to  the  cafe  wherein  the  interefts  of 
aeditors  or  purchafers  may  be  affedled. 
In  Bellingbam  y.  Loictber^  the  conftruc- 
tion, ,  by  courts  of  law,  of  legal  exe- 
cuted fettlements,  as  fraudulent  as  to  one, 

and 
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and  good  as  to  anothCT»  uiukr  thefe  fta* 
tutes,  for  which  Sir  yohn  Jacobs  cafe  w38 
citedy  was  fuggcfted  as  furniOiing  a  role 
applicable  to  the  cafe  of  fpecific  perfor* 
mances  in  equity.  But  the  inftances  are  not 
analogous :  the  role  of  nofgarbling  agree- 
ments in  equity,  admits  the  partial  vali- 
dity of  executed  fAtlemeuts  at  law,  and  of 
articles  in  equity,  where  creditors  or  pur- 
chalers  are  concerned :  but  in  equitjr, 
whether  the  court  will  execute  or  not, 
where  creditors  and  purchafers  are  not 
concerned,  depends  upon  the  ments  of 
the  perfon  applying ;  but  it  will  vsboHj 
execute^  or  wholly  rejedt.  In  Beliinghm 
V.  Lowtber^  the  court  refufed  relief;  but  it 
was  faid  by  the  court,  that  if  the  wife,  ^ho 
was  a  purchafei*  under  the  articles^  bad 
applied^  they  mud:  have  been  fpecifically 
carried  into  execution^  and^  as  it  feemed, 
they  muft  have  been  integrally  executed 
for  the  benefit  of  all  collateral  objcftSj 
as  well  as  for  the  wife  and  the  jfTue  of  the 
marriage. 
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SECTION    V. 


IN  fii|^e)fing  a  cafe,  wherein  the  in- 
tended hufband  and  wife,  and  the 
Wffe^s  friends,  are  the  only  parties  to  the 
fettlemeht,  a  narrow  foundation  has  been 
taken,  artd  one  whereon  it  is  difficult  to 
frame  a  cotifideration  for  the  fupport  of 
liffiitatiohSj  beyond  the  marrying  perfons 
Md  their  iflifej  but  the  cafe  is  greatly 
widened  where  the  parents  of  the  huiband, 
having  Ibmething  to  part  with,  and  cdn- 
fequently  fonife  fobjefl:  of  'ftipufation  and 
contract  peculiar  to  themfelves,  are  par- 
ties to '  the  fettlement. 


On  this  head,  however,  it  (hould  be 
obfervcd,  that  the  cafe  is  always  more 
widened,  and  affords  greater  fcope  for  the 
fuppolition  of  contraft,  where  the  parent 
parts  with  only  a  partial  intei^ft,  as  by 
joining  with  the  fen  in  barring  an  entail, 
or  by  fome  other  contributary  or  auxiliary 
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(i)  Line,  j^  jg  I2JJ  down  in  Lane's  Reports  ( i),  in 
the  cafe  of  5/.  Saviour^  inSouthwark^  (which 
is  important^  as  being  one  of  the  earlieft 
extant  on  the  ftatutes  of  fraudulent  con- 
Tcyance?)  as  a  refolution  of  the  judges, 
that  if  a  man,  upon  the  marriage  of  his 
fon,  with  the  daughter  of  B.  covenants 
to  ftand  feifed  of  land  to  the  ufc  of  his 
ion,  for  his  life,  and  then  to  the  ufe  of 
other  his  fons  iri  remainder;  fuch  limi- 
tations to  the  other  fons  are  voluntary  {a\ 
as  againfl  a  purchafer:  for  which  deci- 
sion no  reafon  is  given ;  but  it  readily 
occurs,  that,  if,  as  the  ftatement  of 
the  cafe  feems  to  import,  the  whole  eftate 
is  to  be  underftood  to  have  moved  from 
the  fether,  there  was  nobody  to  whom  the 
chara6ler  of  purchafer  for  the  brothers 
could  apply ;  and,  perhaps,  even  had  the 
father  only  joined  with  the  marrying  fon, 
in  barring  an  entail^  fo  as,  according  to 
the  foregoing  rule,  to  let  in  the  fuppofi- 
tion  of  his  purchafing  the  limitation  to 

{a)  Here  too  the  word  "  voluntary  **  fccrns  io  be 
ufcd,  as  to  the  ftatute  27  Eliz.,  at  havii^g  the  fartc  mean- 
kig  with  fraudulent. 

the 
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the  younger  brothers,  out  of  the  inheri- 
tance of  the  eldcft  fon,  yet  the  col- 
lufive  and  colourable  complexion  of  the 
fettkment,  which  comprifed  limitations 
to  collateral  objc6ls,  preceded  by  no 
provifion  for  the  iflue  of  the  marriage, 
would,  notwithftanding  fuch  circumflances 
of  confideration  to  fupport  thefe  collateral 
limitations,  have  endangered  the  tranf« 
a£lion  as  againft  creditors  or  purcha^* 
fers. 

In  the  cafe  of  Staplehill  \ ^  Bully  (2),  (»)  i»r«c. 
determined  near  a  century  afterwards,  the  «3. 
ncceffity  of  fomc  farther  confideration, 
than  that  of  the  marriage  and  marriage 
portion,  to  fupport  thefe  collateral  limi- 
tations in  marriage  fettlements,  was  felt 
by  the  court  of  chancery.  In  that  cafe, 
where  the  whole  eftate  feemed  to  come 
fromi  the  father  of  the  hufband,  the  limi- 
tation to  the  fecond  fon  in  tail,  after  an 
_sftate  tail  limited  to  the  eldeft  fon  on 
his  marriage,  was  confidered  as  voluntary, 
becaufe  the  confideration  of  the  marriage 
did  not  extend  to  it.  ~ 

It 
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•It  (hould  be  obferved,  however,  that 
though  it  was  exprefsly  held  in  this  laft« 
mentioned  cafe^  that  fuch  collateral  limita- 
tion was  voluntary,  yet  there  was  here  ano- 
ther circumllance  which  had  great  weight 
wiih  the  courts  for,  although,  in  Vernon  v. 
(3)  I  Vet.  Vernon^  and  Goring  v.  Najh  (3 ),  noftrefs  was 
laid  on  the  antecedent  eflate  tail  {i),  in 


5^3 


{i)  The  reader  will  find  the  do£)rine,  as  to  this  point, 
enlarged  upon  in  the  cafe  of  Ratnfden  v.  Hybon^  2  Vez. 
309.  where  the  cafes  of  Goring^  or  Fagg  v.  Najb^  and 
Vernomv.  Vemoriy  were  relied  upon  by  the  Chancellor. 
In  Ramjden  v.  Hyltoriy  the  difpute  was  between  the  ge- 
neral creditors,  and  the  daughters  claiming'  their   por- 
tions   under    articles  (ubfequent  to   marriage,   which 
portions  where  provided  for  by  a  limitation  to  truftees, 
coming  after  eftatcs  tail  to  the  fons,  which  had   re- 
mained unbarred.     The  relief  being  againft  creditors  in 
this  cafe,  of  Ramfden  v.  Hylton^  it  would  have  been  a 
very  remarkable  cafe,    but  that,   on  the  other  hand, 
thef«   appeared  to    have  been   an  agreement   before 
the  marriage,    with    which   the   fubfequent    articles 
might  be  coupled.     And  if  a  cofiFideration  could  be 
found  for  the  articles,  the  daughters,  in  that  cafe,  were 
plainly  within  the  extent  of  that  conGderation.     In 
Goring  V,  1<lajb<i  and  Vtrnon  v*  Vernon^  there  was  no 
pretence  of  valuable  •  confideration :    fo   that,  on  th« 
whole,  ihefe  cafes  are  pretty  equally  balanced^  as  to  this 
point,  in  the  weight  of  their  inferences. 

the 
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tlie  hu(band,  yet,  as  in  this  cafe  of  Staple^ 
hill  V.  Bully ^  the  leafe,  againft  which  relief 
was  fought,  came  out  of  the  precedent 
eftate  tail^  and  as  it  was  faid,  that  any 
I  conveyance  by  tenant  in  tail,  in  Equity 
was  good,  both  circumftances  appear  to 
have  had  weight  in  producing  the  decree. 

In  the  cafe  of  Rocj  on  the  demife  of 
Bamerton  againft  Mitton  (4),  the  opinion  (4)  *  wiif, 
of  the  court  of  C.  P.  ftronglji  featured 
with  the  mafculine  fenfe  of  the  judge  who 
pronounced  it,  while  it  defcribed  the  effica* 
cy,  difclofed  the  neceffity  of  forae  fuper- 
added  intereft,  to  operate  by  way  of  price 
or  purchafe  for  thefe  collateral  limitations 
in  a  fettlement,  when  they  are  difouted  by 
creditors  *or  fubfequent  purchafers.    Tihe 
cafe  was  thus,  as  ftated  by  the  Lord  Chief 
Juftice.    John  Hamerton,  in  1706,  being 
feized  in  fee  of  the  lands  in  queflion,  and  at 
the  fame  time  having  a  mother  living,  who 
had  an  annuity  of  50  A  ifluing  out  of  the 
whole  lands,  and  having  two  brothers,  Tho- 
mas and  Vavafor,  entered  into  a  treaty  of 
marriage  with  Mary  Kelly :  the  mother  of 
John,  previous  to  the  marriage,    agreecj 
to   part    vyith    her    fecurity   upon    the! 

L  'whole 
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•whole  lands  for  her  annuity,  and  to 
take,  inftead  thereof,  a  fecurity  for  the 
fame  upon  part  of  the  lands.  According- 
ly, flie  and  her  fon  John,  (the  intended 
husband)  joined  in  a  fine,  to  deliver  the 
whole  lands  from  the  faid  annuity ;  and 
in  confideration  of  the  marriage,  and  a 
portion  of  1 200  /.  and  of  the  faid  releafe 
of  the  faid  annuity,  John  Hamerton  con- 
veyed to  truftees,  upon  truft  to  pay  50/.  a 
year  to  tlie  mother,  out  of  part  of  the 
lands,  for  her  life,  then,  as  to  the  whole 
of  the  lands,  to  the  ufe  of  John  Hamer- 
ton, for  his  life,  remainder  to  trnftecs  to 
fupport  contingent  remainders,  remainder 

.  to  the  firft  and  every  other  fon  in  tail, 
male,  remainders  to  Thomas  Hamerton, 
and  Vavafor  Hamerton,  feverally,  one  after 
the  other  in  tail  malej  remainder  to  the 
daughter  and  daughters  of  the  marriage 
(jf  John  Hamerton  and  Mary  Kelly  j  re- 

■  njainder  to  John  Hamerton  in  fee.  There 
was  no  iffue  of  the  marriage.  Afterwards, 
John  Hamerton  mortgaged  the  eftate  to 
Monkto;!,  and  acknowledged  a  fine  to 
him  fur  concfffit :  then  Monkton  pV" 
chafed  of  John  Hamerton,  for  a  valuable 
con- 


K- 
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confideration  in  fee,  and  took  a  fine  from 
him  fur  conufance  de  droit  come  ceo.  Af* 
terward,  John  Hamerton  died  without 
iffue,  but  Tliomas  Hamerton,  his  brother, 
left  a  fon,  Vavafor  Hamerton,  the  leffor 
of  the  plaintiff. 

Lord  C.  J.  faid,   that  the  fingle  quef- 
tion  was,  whether  there  was  a  good  and 
valuable  confideration   to  fupport  the  li- 
mitation  in   the   fcttJement'  to   Thorfias 
Hamerton,  the  late  father  of  the  leffor  of 
the  plaintiff,   or  whether  that  limitation 
was  merely  voluntary  under  the  ftatute 
^7  Eliz.  and  bad  againfl  a  purchafer  for 
a  valuable   confideration.      Upon  which 
queflion  he  was  cieaiiy  of  opinion,  that 
the  fettlement  was  fair  and  honourable,' 
and  that  there  was  a  good  and  ^valuable 
confideration    to   fupport   the  limitation 
therein  to  Thomas  Hamerton,   the  late 
father  of  the  leffor  of  the  plaintiff,  and  that 
it  was  quite  out  of  the  ftatute  of  27-^Eli?. 

The^whole,  according  to  the  Chief  Juf- 
jice,  turned  upon  the  mother's  joining  in 
the  fettlement  j  thai  was  a  gpod  ponfider- 

hz  atioj) 
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ation  to  John  the  fon  ;   the  quantum  wa; 
not  material;  he  purchafed  his  wife  by 
his  mother's  concurrence.    As  to  the  ob- 
jection, that  John  was  feized^  and  could 
have  made  the  fettlement  without  the  mo- 
ther»  and  that  in  truth  no  real  or  good 
confideration  moved  from  her  at  all,  for 
that  fhe  ftill  had  her  annuity  charged  upon 
part  of  the  lands ;  it  was  anfwered,  that 
the  application  to  the  mother^  (hewSi  that 
,  John  Hamerton  could  not  have  made  a 
fettlement,  agreeable  to  the  friends  of  the 
intended  wife,  without  the  mother,  and 
any  confideration  given  by  the  mother, 
would    make    her  a   purchafer  for  her 
younger  fons.     The  Chief  Juftice  added, 
that  it  was  plain  the  .mother  intended  her 
ions  fhould  be  preferred  to  the  daughters 
of  the  marriage,  and  this  was  as  plain  ai 
if  he  had  heard  the  mother  fay,  **  I  wH 
not  part  with  my  annuity,  fecured  upon 
^he  whole  lands^  and  take  a  fecurity  for  it 
xipon  part  of  the  lands,  unlefs  you  wiH 
prefer  my  fons  to  your  daughters,"  that 
the  fettlement  could  have  no  other  mean- 
ing, and  that  any  confideration,  moving 

from  a  parent  to  a  child,  is  good. 

The 
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The  Settlement  in  the  cafe  of  Janes  v. 
Marjh(s)9  maintained  itfelf  againft  the  ^5)^^*^- 
iixbfequent  mortgagee^  upon  the  ftrength  LordXaib. 
of  the  portion  which  was  "proved  to  have 
been  paid  by  the  receipt  indorfed  upon 
the  back  of  the  deed.  But  this  caie  alfo 
contained  an  ingredient  fimilar  to  that 
which  in  the  above  cited  cafe  d  Roe  v, 
Mitton^  formed  the  Jingle  ground  of  the 
decilion ;  and  the  opinion  of  Lord  Chan«- 
cellor  Talbot  agrees  with  that  which  was 
pronounced  from  the  bench  of  the  com- 
mon pleas.  '^  Beiides/'  fays  his  Lordfhip, 
in  this  cafe,  ^*an  eftate  moved  from  the  de- 
fendant's father's  mother^  and  (he  may  he 
confidered,  in  fome  refpefts,  as  a  pur-, 
chafer  of  the  limitations  made  to  her 
grandchildren ;  fo  that  it  would  be  very 
hard  to  call  this  a  voluntary  fettlement/' 

The  doftrine  of  Roe  v.  Mitfon,  has  been 
exprefsly  recognized  in  a  late  cafe  deter- 
mined in  the  court  of  chancery  (6),  which  (6)Myjd,e. 
is  alfo  a  further  exemplification  of  the  2rX«^. 
principle  of  the  rule  above  attempted  to  Tvet^'jun. 
be  explained.     The  circumftances  of  the  ^^"• 
pafe>  as  to  this  pointy  were  as  follow;  ' 

L  3  A.  having 
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« 

A.  having  an  eftate  in  fee,  of  6000/.  a 
yedr  in  valuer  and  being  alfo  tenant  fot 
life,  without  impeachment  of  waftc,  of 
another  eftate  of  the  annual  value  of 
5000  /.  with  the  reverfion  in  fee  after  an 
eftate  tail  in  B*  his  only  fon  by  a  former 
marriage,  became  greatly  indebted,  by 
mortgage,  annuities,  and  otherwife,  to  the 
amount  of  ioo,coo/.  A  and  B.  joined  in 
conveying  both  eftates  to  truftecs,  upon 
truft  by  fale  or  mortgage,  or  by  Die  of 
timber,  or  out  of  the  rents  and  profits,  to 
pay  debts,  and  to  apply  fo  much  of  the 
rents  and  profits  of  what  fhouid  reiiiain 
unfojd,  as  they  ihould  think  proper,  as  a 
linking  fund,  and  to  pay  t;  e  refidue  to  A. 
and  to  fettle  the  remaining  truft  eftates, 
(fubjedt  to  an  annuity  of  1000  /.  to  B.  for 
the  joint  lives  of  him  and  A.)  upon  A.  for 
life,  Without  impeachment  of  wafte,  with 
power  to  leafe  for  twenty- one  years  only; 
remainder  to  truftees  to  preferve,  &c.  re- 
mainder, (fubjecl  to  a  jointure,  to  the  wife 
of  A»  and  to  portions  for  children,)  to  the 
joint  appointment  of  A.  and  9.  and  irt 
default  thereof  to  the  appointment  oi^* 

furviving,  and  in  default  thereof  toB.  in  tail 

males 
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male ;  remainders  to  the  other  Tons  of  A. 
in  tail  male ;  remainder  to  B.  in  tail  ge- 
neral ;  remainder  to  the  daughters  of  A. 
in  tail  with  crofs  remainders ;  remainder 
to  B.  in  fee:  with  powers  of  leafing,  and 
full  powers  of  management  in  the  truf- 
tees. 

On  a  bill  filed  by  A,  to  be  relieved 
againft  this  fettlement,  one  of  the  grounds 
taken  by  the  counfel  for  the  plaintiff  was, 
the  want  of  confideration ;  A.  having  been 
deceived  into  a  notion  of  the  expediency 
of  his  fon's  co-operation,  whereas,  in  truth, 
he  was  pcrfedly  competent,  out  of  the 
unfettled  eftate,  to  effecl  all  the  pur|K>fcs 
of  the  arrangement  without  his  fon.  But 
that,  although  the  fon's  joining  was  no 
effective  accommodation,  he,  the  fon,  had 
been  a  moft  difproportionate  gainer  by  the 
tranfaflion,  without  any  facrifice  or  con- 
ceflicmon  his  part.  But  the  Lord  ChaiTCcUor^ 
with  great  clearnefs,  decided,  that  as  to 
the  alleged  want  of  value  to  fupport  the 
fettlement,  there  was  no  colour  for  that 
imasination ;  there  was  confideration 
enough  to  fupport  the  deed  at  law  againft 

L  4  creditors 
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creditors  or  purchafcrsj  and  there  wa? 
confideration  enough,  not  only  to  fupport 
the  beneficial  limitations  of  the  eftates  to 
the  fon,  but  all  the  other  limitations  in 
which  the  father  was  concerned ;  and  his 
Lordfliip,  in  allulion  to  the  cafe  of  Roe  y. 
Mittout  laft  above-cited,  obferved,  thfit 
much  {lighter  confide^ations  had  been  held 
fufficient  in  courts  of  law  to  fupport  fuch 
a  fettlement,  even  againft  the  moft  favour- 
ed cafe — that  of  a  fair  and  honourable 
purchafer.  The  confideration,  his  Lord- 
fliip added,  was  a  confideration  of  value; 
the -thing  parted  with,  the  intereft  convey- 
cd,  the  charge  undertaken,  were  all  of  great 
and  eflfential  value,  and  wpuld  fupport,  to 
the  full  extent,  all  the  efFefts  of  this  fettle- 
ment, if  any  attempt  were  made  toquef- 
tipn  it  as  void  at  law. 
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OUR  reafon  fuggefts,  tliat  to  fathfy  this 
legal  exigency  df  fomc  fort  of  vain-- 
able  confideration  for  *ke  fupport  of  fet- 
tleittents  and  conveyances,  there  (hould 
not  only  be  fomebody  to  whom  the  cha- 
racter of  purchafcr  will  conftruftively  ap- 
ply, but  there  is  alfo  need  of  fome  eftate 
or  intereft,  out  of  which  the  ufes,  li- 
mitations, or  provifions  may  conliftently 
]be  derived  or  purchafed.  In  Roe  v.  Mitton 
the  fon  was  feized  in  fee  j  the  confidera*- 
tion  moved  from  the  mofther ;  and  the  li^ 
mitations,  to  her  youngeft  fohs  were  pur- 
chafed out  of  the  eftate  of  the  eldeft.  In 
the  ca£e  of  Myddleton  v.  Lord  Kenyon^  thte 
fettled  eftate  was  changed  by  the  recovery 
into  a  prefent  fee  fimple  in  the  father,  out 
of  which  the  fon  might,  with  colour  of 
reafon,  be  conftrued  to  have  purchafed 
all  the  intereft  in  that  eftate  beyond  what 
he  could  claim  before  under  his  father's 
marriage  fetilement,  by  his  confcnt  to  join 

in  the  recovery. 

The 
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The  cafe  oi^  Jenkins  v.  Kemyjhe  or  Keymu 
is  become  very  important  from  the  fre- 
quent references  to  it  in  later  cafes.  The 
(i)  1  Lev.  f ullcft  report  of  it  is  in  Levinz  ( 0 ) 
where  the  circumftances  of  the  cafe,  con- 
ne6ted  with  the  point  in  queftion,  ftood 
thus  upon  the  fpecial  verdifV.  Sir  Ni- 
cholas Keymis  being  tenant  for  life,  with 
remainder  to  his  fon  Charles  in  tail  ge- 
neraif  remainders  over,  the  father  and 
fon,  on  the  marriage  of  the  fon  with 
Blanche  his  firft  wife,  and  in  confidera- 
tion  of  the  marriage,  and  of  2^500  /.  mar- 
riage portion,  levied  a  fine,  and  fuffered 
a  recovery  to  the  ufe  of  Sir  Nicholas  for 
life,  remainder  to  Charles  and-  the  heirs 
of  his  body  on  Blanche  begot  ten  t  remain- 
der to  the  heirs  of  the  body  of  Charles, 
remainder  ov^r,  with  power  for  Sir  Nir 
cholas  by  deed,  to  charge  all  and  fingular 
the  premifes  with  2,000  /.  \  after  which 
Sir  Nicholas  and  Charles,  without  recital 
of  the  power,  by  leafe  and  relcafe  mort- 
gaged part  of  the  lands  in  fee  to  David 
Jenkins  to  fecurc  the  repayment  of  2,000  /• 

borrowed  of  the  faid  D.  J,  with  intereft 

at 
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at  a  day  mentipned :  Sir  Nicholas  died ; 
Blanche  died  without  ijfue  [a) ;  Sir  Charles 
married  a  fecond  wife,  by  whom  he  had 
iflue  the  defendant,  and  died;  and. the 
money  not  being  paid,  the  leflbr  of  the  n 

plaintiff,  fon  and  heir  of  David  Jenkins, 
brought  eje£tment, 

Firft,  it  was  refolved,  that  the  mortgage 
in  fee  by  leafe  and  releafe  was  a  bad  exe- 
cution of  the  power.  And  as  to  the,  fe- 
cond point,  it  was  contended  that  the 
fettlement  was  merely  voluntary,  as  to  the 
iflue  by  the  fecond  marriage,  flnce  the 
marriage  of  the  firft  wife,  and  the  portion " 
paid  with   her,  could  not  extend  to  the  : 

iffue  by  the  fecond  wife.  And  it  was  alfb 
contended  that  there  being  a  provifo  in 

the  fettlement,  giving  power  to  the  father 

to  charge  the  lands  with  the  payment  of 

2,000  /.  the  fettlement  was  void  againft 

Jenkins  a  purchafer  for  a  valuable  confi- 

deration,  under  theclaufeof  the  ftatute  27 

Eliz.  c*  4.  which  makes  conveyances,  with 


{a)  The  fcnfe  of  the  cafe  requires  the  iniertion  of 
thefe  wordst 

powef- 
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power  to  revoke,  alter,  or  determine  at 
pleafare,  void.  But  the  court  held  that 
this  power  (being  for  a  particular  (urn)  was 
not  within  the  ftatute ;  and,  according  to 
the  report.  Hale  was  of  opinion,  that  the 
coniideration  of  the  marriage  and  pw- 
tion  might  extend  to  all  the  eftates  in  the 
lettlement ;  therefore  judgment  was  given 
for  the  defendant. 

It  IS  to  be  obferved,  that  l^efore  the  re- 
covery was  fuffered  on  the  marriage  of  the 
fon,  the  father  was  tenant  for  life,  and  the 
fon  had  an  eflate  tail  of  equal  extent  with 
that  which  he  took  under  the  marriage 
fettlement.  The  limitations  under  the 
fcttlement  were  no  new  acquifition  of  in- 
tereft  to  Charles  the  fon,  and  as  to  his 
pofterity,  it  lefTened  the  probability  of  fuc- 
ceffion  in  the  iffue  of  a  future  marriage, 
for  the  fubfifting  eftate  tail  general  in 
Charles,  fuppofing  no  recovery  to  have 
been  fuffered,  and  only  females  to  have 
been  born  of  the  firft  marriage,  would 
have  .carried  the  cfl:ate  over  to  the  fon  by 
the  fecond  marriage  in  exclufion  of  the 
.firft  family.     The  fpecial  tail  therefore 

created 
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created  by  the  fettlement  was  the  material 
alteration  i  but  as  there  was  no  iiliie  by 
the  firft  marriage  to  claim  under  it,  and 
as,  in  fa£t,  the  perfon  claiming  under 
the  new  fettlement  would  have  been  enti* 
tied  without  it,  the  cafe  does  not  feem,  in 
this  Adew  of  it,  to  fall  within  the  reafon 
of  the  ftatute  27  Eliz.  c.  4. 

It  cannot  be  difputed  but  that  the  iifue 
of  the  firft  marriage,  females  as  well  as 
males,  were  profpeilively  within  the  con- 
iideration*     And,  if  any  fuch  had  exifted^ 
they  would  have  been  entitled  as  purcha- 
fers.     And,  though  the  limitation  under 
which  the  defendant  claimed,  was  beyond 
the  a£tual  reach  of  the  marriage  confident-, 
tion  J  yet,  as,  in  truth,  it  was  no  acqutfition 
of  intereft,  it  would,  perhaps,  be  too  much, 
to  conftrue  it  within  the  meaning  of  a  fta- 
tute againft  fraudulent  conveyances*    The 
iflue  by  the  fecond  wife,  fo  far  from  be-* 
ing  the  objeft  of  any  voluntary  bounty 
under    the  fettlement,    were  difpofed  at 
greater  diftance  in  the  line. of  profpeftivc 
provifion;  and  it  would  fecm  to  be  a  harfti 
way  of  underftanding  the  ftatute  in  quef- 

tion. 
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and  authority  will  permit,  it  feemi  dc- 
firable  to  found  the  dodrine,  as  much  m 
may  be,  on  a  probable  fuppofition  0/ 
contraband  ftipulation. 

In  the  cafe  now  under  difcuflion  forac 
argument  may  be  admitted  to  arife  from 
the  remotenefs  of  the  limitation  in  quef- 
tion  againft  the  prefumption  of  intent  to 
deceive  a  purchaser  ;  and  this  was  one  of 
the  reafons  fuppofed  by  Lord  Macclesfield, 
in  his  remarks  on  that  cafe  in  Ofgooi  v. 
Strode^  to  have  weighed  with  the  court, 
and  it  muft  be  owned,  that  this  obferva- 
tion  feems  better  founded  than  what  in  a 
h'ne  or  two  before  had  been  advanced  by 
way  of  reafon  for  the  decifion,  "that 
there  was  a  fair  and  honeft  occafion  for 
making  the  fettlement."  For  his  inference 
from  that  pofition  reds  upon  a  poftula- 
tion  which  his  Lordlhip  perhaps  would 
not  himfelf  have  granted,  viz,  that  if  a 
fettlement  be  primarily  induced  by  a  good 
motive,  all  the  limitations  comprized  in 
it  muft  be  good,  or,  in  other  words,  that 
a  fettlement  cannot  be  upon  good  confide- 
I  ration 
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ration  as  to  one  perfon,  and  voluntary 
and  bad  as  to  another  {b).  The  argument 
from  remotenefs  is  only  (trong  as  the  fta- 
tutbry  prefaniption  or  rule  of  evidence  is 
weak ;  and  as,  at  beft,  it  is  a  do6trine  in 
which  the  boundary  line  is  but  faintly 
marked,  it  may  bd  better,  as  being  more 
fure,  to  rely  upon  the  rule  above  at- 
tempted  to  be  illuftrated,  and  which  has 
the  countenance  of  recent  and  great  au* 
thoritles. 


{b)  This  propoiicion  was  fully  admitted  in  Ifhite  v« 
Stringer^  2  Lev.  106.  by  the  Bench;  and  fee  the  opinion 
of  Ley  C.  J.  I  Roll.  306.    See  alfo  Style  4^8. 
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SECTION    VU, 

r 

(t)  t Xfif.    np HE  cafe  of  White  v.  Stringer  ( i)  callt 
'^^*  X    for  a  particular  attention,  as  there 

a  limitation  in. a  fettlement,  to  which  the 
(onfideratiou  of  marriage  did  not  extendi 
was  fupported  againil  a  fubfequent  pur- 
chafer,  though  fuch  limitation^  was  not 
within  the  reafoning  applicable  to  the 
order  of  cafes  above  examined.  The  cafe 
upon  file  evidence  on  an  e^eftment  fried  at 
bar  W4S  as  follows :  A  father  fcized  in 
fee,  in  confideration  of  a  marriage  be- 
tween his  eldeft  fon  and  A.  and  of  a  mar-f 
riage  portion  to  be  paid,  ( which  was  af- 
terwards paid)  made  a  fettlement  upon 
the  firft  fon  and  the  heirs  of  his  body 
upon  ^.  begotten,  remainder  to  his  fecond 
fon  in  tail,  remainder  to  his  own  right 
heir  {a).     Three  years  afterwards  the  fa- 


fa)  In  the  repoft  of  the  cafe  mention  is  mad^  of  A^ 
father's  being  indebted.  The  fad  was  unimportaot, 
but  perhaps  induftrioufly  inferted  to  ihew,  that  it  faai 

BO  w^grit  with  Ac  court? 

thW 

\ 
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tber  ibid  the  lands  for  valuable  confident*- 
tiotiy  and  died :  the  fon  and  A.  died  with* 
cut  iiiue^  And  whether  the  remainder 
limited  to  the  fecond  fon  was  fraudulent 
and  void  as  againft  the  purchafer»  he  hav- 
ing notice  of  the  ^ttlement^  and  a  cove« 
nant  in  his  deed  of  purchafe  againft  all 
incumbrances,  fave  this  remainder  to  the 
fecond  fon,  againft  which  he  bad  taken  a 
collateral  fecurity^  was  the  queftion. 
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The  relative  fituation  of  the  parties  to 
this  fettlement  correfponds  with  what 
would  have  been  the  fituation  of  the  par« 
ties  to  the  fettlement  in  Ofgoods.  Strode^  as 
the  cafe  was  hypothetically  put  by  the 

, .  Chancellor,  when  his  Lord  (hip  obferved, 
that  *^  if  old  Lawrence  the  father  had 
the  whole  eftate,  he  did  not  fee  with  whom 
he-  could  contraft,  except  with  his  (bn's 
wife  and  her  friends,  which  could  only 
make  a  good  confideration  for  the  hufband 
and  wife  and  her  iffue/*    In  the  cafe  now 

.  before  us,  the  whole  eflate  moved  from 
the  father,  and  there  was  nobody  to  con- 
tract with  him  but  the  intended  wife;  the 
fon  had  noth'mg  to  part  witl^,  and  there^ 

Ma  fore 


1^64        Extent  of  t6e Marriage  CafjfiderattM*  Ch  ,U* 

fore  was  not  in  a  predicament  to  becoo^ 
ftruied  a  purchafer,  fo  th4t  upon  the 
whole  of  the  cafe  there  was  no  one  to  ftU 
pulate  or  contrad  for  the  fecond  fan,  or, 
in  other  words,  to  purchafe  the  limitatioo 
to  him  out  of  the  fee  fimple  of  the  father, 
As  no  conlideration  theiefore  moved  from 
any  body  to  the  father,  out  of  whofe  eftate 
this  cdllateral  {b)  provifion  was  to  come, 
it  mufl  be  confidered  as  the  refult  of  hi) 
Spontaneous  bounty. 

But  the  caie  difclofes  upon  an  attentive 
examination  fome  diftinguifliing  circum- 
ftances  which  may  reconcile  an  acquiefceoce 
in  the  fupport  there  given  to  the  colUteral 
linutation  with  an  adherence  to  the  nilo 
above  invcftigated  ;  a  rule  which  feems  to 
eftablifh  andpreferve  a  coniiftency  of  con- 
ilruilion  among  a. great  majority  ^  th« 
cafes  deterni'uied  as  to  this  queftion  up6n 


[b]  To  obviate  any  cnticifm  upon  the  word  collateral 
It  may  not  he  amifs  to  obferve,  tbat  the  marriage  is  the 
point  x)f  reference  ;  and  in  fpeaking  of  limitations  io  s 
marriage  fettlement,  they  are  called  either  direfl  or  colla- 
teral with  refpeft  to  the  huihand  and  wife.  It  is  plain 
they  may  be  lineal  to  the  fettler,  though  collateral  t©tb? 
marrvingpiirties^ 

the 
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the  i):atutes«  The  turn  which  the  argu-^ 
ment  and  decifion  took  in  the  cafe  before 
nswas  a$  follows:  It  was  contended  by 
Serjeant  Maynard,  who  was  counfet  for 
the  plaintiff,  firftly,  that  the  coniidera- 
tion  of  the  marriage  and  marriage  port 
tion  did  not  extend  to  the  fecond  fon,  any 
more  than  if  the  father^  upon  the  mar- 
riage, and.  for  the  marriage  portion,  had 
fettled  it  to  the  firft  ion  and  heirs  of  his 
body;  and  afterwards  on  the  fame  day 
had  fettled  the  reverfion  upon  the  (econd 
fon  in  tail,  remainder  to  his  right  heirs  j 
this  fecond  fettlement  would  then  have 
been  clearly  voluntary  and  void  a$  to  pur- 
chafers.  Secondly,  that  though  there  was 
notice,  and  though  the  fettlement  was  ex^ 
cepted  out  of  the  covenant  in  the  deed- 
of  purchafe,  the  cafe  was  not  altered  by 
that  ciicumftance ;  for  a  man  having  no-^ 
tice  of  a  fraudulent  deed,  may  fafely  pur- 
T:hafe,  knowing  that  he  cannot  be  hurt  by 
fuch  a  deed. 

i  * 

But  Hak  C.  J.  and  Wylde  J.  held 
tkafly,  Raynsford  agreeing,  and  Twyf- 
dtn  doubting^  that,  though  one  and  the 

M  3  fame 
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fame  deed  may  be  upon  good  confideration 
as  to  one^  and  voluntary  as  to  another,  yet. 
in  this  cafe,  it  could  not  be  imagined  that 
the  fettler  intended  to  deceive  a  purchafer 
^fter  the  determination  of  an  eftate  tsul, 
which  might  endure  for  ever  (r),  when 
the  confideration  of  the  purchaie,  as  well 
as  the  remainder  itlelf,  by  reafon  of  the 
firfl  eftate  tail,  was  of  fo  fmall  a  value. 
Secondly,  that,  the  purchafer  was  not  de- 
ceivcd  in  this  cafe,  for  he  ndt  only  bad 


(cj  The  involved  ftare  of  this  queftion  appean  fiw 
the  difFcrent  opinions  pronounced  even  by  Lord  Halci 
in  the  different  cafes  which  have  come  before  binH 
therein  fuch  limitations}  as  we  have  been  conGderiog) 
have  occurred.  In  Jenhins  v.  Keymi/be^  we  have  feeo 
him  uphold  the  digreflive  limitation,  by  a  conflntfinft 
cxtenGon  of  the  marriage  confideration,  to  all  the  limi- 
tations comprifed  in  the  deed  of  fettlement.  In  Wb^ 
V.  Stringer^  we  obferve  him  laying  great  ftrefs  upon 
the  remotenefs  o{  the  limitation  in  queftion.  But  intbc 
eafe  of  Rofcarrick  v.  Barton^  Chan.  Caf.  aiy.  vbtfC 
A.  upon  his  marriage,  fettled  lands  pn  himfelf  for  life • 
remainder  to  his  intended  wife  for  life;  remainders  to  bii 
firft  and  other  fons  fucceflively  in  tail;  remainder  to  B. 
in  tail ;  Lord  Hale,  fitting  with  the  Lord  Keeper,  was  or 
opinbh,  that  the  remainder  to  B.  was  voluntary  and  frto* 
diilent  agaiaiLa  puichafer  for  valuable  confideration. 

notice, 
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notice,-  but  alfo  a  collateral  fecority  againft 
this  remainder* 

•  • 

With  rcfpe<^  to  this  cafe  of  fn>it€  V* 
Stringer y  we  may  perceive  that  it  contains 
two  peculiarities,  which  materially  dif- 
ttnguiih  it  in  principle  from  the  preceding 
cafes-«-^the  coUateral .  fecurity  taken,  and 
the'  inadequacy  of  the  price  given^  by  the 
purchafer.  Smce  the  ftatute  has  not  made 
a  fraudulent  conveyance  a  Ample  rtuUity^ 
but.  has '  only  empowered  a  fubfequent 
purchafer  for  valuable  confideration,  to 
treat  it  as  void ;  it  fhould  feem  that  fuch 
purchafer  is  within  the  application  of  that 
maxim»  which  fays,  that  every  man  may 
renounce  a  law  which  was  made  for  his 
own  benefit  ^  and  by  relbrting  to  a  coU 
lateral  fecurity,  againft.a  former  vol un<» 
tary  conveyance  or  limitation,  does  not 
fuch  purchafer  difavow  his  reliance  on 
the  ftatute,  and  tacitly  affirm  that,  which 
the  ilatute  enabled  him  to  confider  as 
void  ?  Perhaps,  too,  when  accompanied 
by  circumftances,  fuch  as  thofe  by  which 
this  cafe  of  White  v.  Stringer  is  charafter- 
iz^d,  the  fa^  of  notice  to  the  purchafer^ 

M  4  though 


y 
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though  always  itioperative  when  ftanding 
alone^  imbibes  a  hurtful  efficacy  from  the 
bafe  intermixture  of  fraud.  The  rea- 
fon  of  its  operating  no  difqualificati(Hi  as 
to  a  purchafer,  after  a 'Voluntary  convey- 
ance^  refts,  as  it  feems>  on  the  fuppofitioHi 
that  he  regarded  the  former  alienation  as 
▼Old  againft  himielf,  and  therefore  faw 
nothing  in  it  to  deter  him  from  the  com* 
pletion  of  his  puixhafe ;  but  does  not  this 
fuppofition  fail,  if  fuch  purchaier  imi^i- 
edly  confeffes,  by  his  rcfort  to  a  \30llatcral 
fecurity,  an  apprehenfion  of  the  validity 
of  the  firft  conveyance  ?  On  the  other 
hand,  can  the  offer  of  a  collateral  fecurityi 
in  fairnefs  of  reafoning,  coniifl:  with  an 
intent  to  deceive  a  purchafcr,  and  if  the 
iecurity  be  proportionate,  what  advantage 
can  the  fettler  propofe  to  himfelf  by  the 
contrivance?  The  purchafer,  too,  can 
have  no  right  to  complain,  if  lie  bought 
with  a  full  knowledge  of  circumftances, 
and  with  the  liberty  of  ftipulating  th^ 
terms  of  his  own  indemnity*  But  if  we 
couple  with  the  collateral  fecurity  the 
fmallnefsof  the  confideration,  which^^as 
appears  from  the  obfervation  of  the  Chief 

Juftic^i 
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Jiiftice»  was  giveiit  in  the  cafe  before  us, 
for  the  fettled  lands,  the  intiegrity  of  tbo 
trania£tion  becomes  very  queftionable  on 
the  part  of  the  purchafcr.  Being  doubt-^ 
ful,.  as  it  fhould  feem»  Whether  the  fettle«i 
ment  on  the  fecond  fon  could  be  main- 
tained or  not»  he  gave  a  fmalt  confideration 
for  the  chance  of  overturning  it»  at  the  f^me 
time  demanding  a  collateral  fecurity^  as 
an  eventual  protedlion.  It  feems,  in  rea- 
lity, to  have  been  a  fort  of  experiment! 
and  to  favour  more  of  champerty,  than  a 
fair  and  genuine  purcbafe.  It  probably 
feemed  to  the  purchafer^  that  the  title  was 
a  litigious  one ;  and  whether  he  judged 
rightly  or  not,  he  forfeited  his  claim  to 
the  patronage  of  the  flatute,  by  his  fubtle 
endeavour  to  draw  fupport  from  it  to  a 
mere  {peculating  bargain. 

'  The  conftruftion  of  the  ftatute,  as  to 
the  purity  of  condudt  neceflary  to  entitle 
a  purchafer  to  its  prot^flion^  has  been  very 
uniform,  from  the  cafe  .  of '  Up/on  v.  Ba/l 
fit{z),  which  wasdeterrained  at  thediftance  (o  cro. 
often  years  aft^r  the  paO^ng  of  the  ftatute,  Jl^ic 
to  the.  cafe  of  X>^^  v.Routledgc^  determined  bMnd'!*^ 

U-      fonC.  J. 
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bythelateChief  Jaftice,  Alltherdbliidons/ 
as  to  this  pointy  unite  in  the  propofidon, 
that  the  purchafer's  cafe  muft  be  clear  from 
every  thing  of  an  indire£t,  coUufive,  or 
colourable  appearance. 

In  the  faid  cafe  of  Upton  v.  Bajfet;  it 
was  faid  by  Anderfon,  that  a  petty  con- 
fideration,  as  a  grofs  fum  of  500/.  given 
for  lands  worth  500  /.  per  annum,  wiUnot 
entitle  a  purchafer  to  the  afliftance  of  the 
ftatute,  for  no  one  fhall,  ha^c  the  beiiefit 
of  this  ftatute,  unlefs  he  comes  to  the  land 
upon  good  confideration,  and  without  any 
indireSi  means.  Ih  Doe  v.  Routledgt^  the 
great  difproportion  of  the  purchafe  money 
to  the  worth  of  the  land,  was  ronfidered 
by  Lord  Mansfield  as  indicating  a  palpable 
contrivance.  In  the  cafe  of  Jenningt^^ 
<J>'^"*  Selleck  (3),  the  reader  may  fee  an  inftancc 
of  relief  granted  by  the  court  of  chancery 
againft  a  purchafer  for  valuable  confider* 
ation,  who,  having  notice  of  a  prior  vo* 
luntary  conveyance,  had  taken  a  collateral 
fecurityy  and  the  relief,  as  to  this  point, 
after  the  court  had  refolved  that  the  Icaft 

by  the  father,  was  defigned  as  an  advance- 

ment 
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talent  to  the  daughter,  appears  to  have  been 
fingly  grounded  on  this  fa£^  in  the  cafe. 
But  when  notice^  collateral  fecurttyy  and 
inadequacy  of  conjideration^  concur  againft 
a  purchafer,  after  a  precedent  voluntary 
conveyance,  as  in  this  cafe  of  White  v. 
Stringer y  it  feems  better  to  reft  the  fupport 
of  the  prior  alienee  wholly  upon  thefe  fafts^ 
than^  to  ftir  delicate  queftions  by  indeci* 
five  obfervations,  which  un fettle  the  ftu- 
dent,  and  leave  the  refult  of  the  cafe 
ambiguous. 

There  are  many  remaining  points  of 
difficulty  to  be  attended  to  on  the  fubjeft 
of  the  marriage  confideration,  and  the 
circuit  its  influence  embraces.   We  obferve 
in  the  cafe  of  Beverley  v.  Gatacre  (4),  that  (4)  » R**. 
the  ^eat  pomt    with  the  judges    was,  injKeb.^. 
whether  the  leafe  conveyed   to  truftees,  ofL/^z/r. 
upon  the  marriage  of  A.,  in  truft  that  A, 
(hould  receive  the  rents  and  profits  during 
his  life,  and  then  the  wife,  and  then  the 
ilTue  male  of  the  marriage,  could  be  avoid- 
.  cd  by  the  fubfequent  vendee  of  the  huf- 
band  during  bis  life.     We  are  to  obferve, 
that  it  was  only  upon  the  ftatute  27  Eliz. 

z  '.         that 
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tliat  the  pui'chafer  could  profecute  at  law 
for  the  recovery  of  the  legal  efikate ;  for  if 
the  fettlement^  as  to  the  eilate  of  the  huf* 
band^  was  not  avoided  by  that  fiatute^ 
the  legal  eftate  was  in  the  truftees,  ind  the 
hufband's  fecond  conveyance  being  a  tranf* 
fer  only  of  the  beneficial  intereft,  tbd 
purchafer^s  refort  muft  have  been  to  a  court 
of  equity:  But  the  conveyance  io  th^ 
purchafer  would  clearly  have  carried  the 
legal  eftate  as  long  as  the  hufband  livedo 
if  the  fettlement  could  have  been  avoided 
during  his  life  by  the  operation  of  the 
ftatute.  It  is  difficulty  however^  to  con- 
ceive, where  no  fecret  truft  can  be  inferred 
or  fuppofed,  upon  what  principle  of  found 
conftruftion,  a  perfon,  who,  havipg  the 
dominion  of  the  whole  eftate,  makes  i 
partial  difpofition  of  it  upon  his  marriag^i 
by  provifions  out  of  it  for  his  future  wite 
and  the  pofteriry  of  the  intended  marriagei 
^provifions  clearly  fupported  by  valuable 
confideration)  and  refervcs^  by  the  limita- 
tion or  declaration  of  an  ufe  or  a  tiuft,  an 
intereft  in  himfelf  for  his  own  life,  can  be 
confidered,  as  to'fuch  life  intereft,  as*with- 
in  the  rcafon  or  remedy  of  a  ftatute,  made 
6  fcrf 
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for  aniKilling  fraudulent  conveyances  as 
0gainft  fubfequent  purchafers  for  value. 

We  are .  now  upon  the  cafes  where  the 
queftion  upon  the  flatute  is^  whether  a  deed 
is  fraodul^t  or  not  from  the  mere  want  of 
Goniideration^  as  againft  a  purchaier  for  va- 
)ue,  and  not  upon  thofe  cafes  wherein  thQ 
ioferenceof  fraud  arifes  from  the  very  fecrecy 
f^  the  truft  itfelf,  and  its  inconliftency  with 
the  vifible  purpofe  of  the  voluntary  con- 
veyance. And  as  to  the  circumftance  of 
the  hufband's  being  in  pofTeflion,  and  the 
reputed  owner,  which  is  noticed  in  the 
cafe  above-mentioned,  it  fhould  be  re- 
membered that,  wherever  the  truft  itfelf 
can  be  fiipported,  it  would  be  an  abfurdity 
to  conftrue  poffcffion,  according,  to  that 
truft,  as  a  badge  of  fraud ;  for  pofTcfllon 
is  no  further  an  indication  of  fraud, » than 
as  it  raifes  theprefumption  of  a  fccret 
truft,  by  contradifting  the  avowed  inten- 
tion of  ,a  pretended  transfer  of  property. 
It  feems,  tipon  tlie  whole,  a  little  extra* 
ordinary,  that  the  validity  of  the  hufband's 
life  intereft  could  be  drawn  into  contro- 
V^fy  upon  the  conftrU6lion  of  the  ftatute 

27  Eliz, 
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27  Eliz.  fmce  it  appears,  that  the  truft 
was  avowed  and  oftenfible,  the  poffcffion 
correfpondent  to  the  truft,  and  the  intereft 
of  the  hufband  no  alteration  of  pro- 
perty, on  which  the  queftioii,  whetbervo- 
luntary  or  valuable,  could  properly  arife 
And  it  can  hardly  be  doubted/  but  thati  if 
a  third  perfon  had  fettled  the  eAate,  inftcad 
of  the  huflband,  the  truft  for  the  hirfband'i 
benefit  would  have  been  protcfted  againft 
a  fubfequent  fale  ^  by  the  grantor,  by  the 
confideration  of  the  marriage  and  the  naar* 
riagc  portion  (d). 

[d)  There  are  many  cafes  which  (urn  upon  the  to- 
trine  that  the  wife  and  her  friends  are  pucchafert*  ij 
the  marriage  of  a  general  intereft  in  the  huflwintfs  Ii» 
eftaie,  limited  to  him  by  the  fettlemcnt ;  for  (he  roarnei 
in  expcQation  of  the  maintenance  and  comfort  ftc  u 
to  derive  out  of  it.  It  is  in  this  cbarafierof  a  valitf* 
purchafer9  with  which  the  wife  is  inveiled,  at  lea&  ^ 
equity,  that  (be  attracts  the  relief  of  that  court  ^ff^ 
the  clandcftine  agreements  of  the  hulband,  entered  »d^^ 
by  him,  previoufly  to  the  marriage,  to  the  prejudice  0 
his  life  eftate  under  the  fettlement*  Sec  the  cafe  f^ 
Roberts  v.  R^hrtSj  3  P.  Wms.  65.  edit.  Coxe.;  and  the 
cafe  of  Nevilk  v.  Wilhififon,  in  the  note  to  that  cafti 
and  it  feems  clear  that  an  a£lion,  upon  fuch  an  agreeiDCO  > 
could  not  now  be  fuftained  in  a  court  of  comtnon  » 
Vid.  the  cafes  of  Montefiori  v,  Moniefiori,  I  Blackft-  R* 
363.  Jackfon  v.  Duchaire^  3  T.  R.  551. 
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SECTION    VIII. 


IP  we  confider  the  cafe  of  a  fettlcment 
by  the  owner  of  a  teal  eftate  upon  hi& 
marriage,  whereby  the  ufual  ilri£l  ufes  are 
limited  to  the  hulband,  wife,  and  iffue, 
with  an  ultimate  limitation  to  the  right 
heirs  of  the  grantor,  there  feems  hardly  a 
neceflity  for  argument,  to  fhew,  that  a 
perfon  claiming  this  ultimate  eftate,  as 
right  heir  of  the  grantor,  takes  nothing  . 
which  can  be  the  fubjefl  of  difpute  upon 
the  ftatute  27  Eliz.    It  is  a  pofitive  rule  of 
law,  that  no  man  can  raife  a  fee  (imple  to  his 
^  own  right  heirs,  by  the  name  of  heirs,  as 
furebqfers^  either  by  conveyance  of  land, 
or  by  ufe,  or  by  devife  ( i ).    Notwithffand-  (OHob-j^ 
ing  fuch  c-dnveyance,  limitation,  or  devife, 
the  heir  v^ll  ftiil  take  by  defcent^  and  will,  in 
confeqiiehce,  be  quite  out  of  the  reafon  and 
contemplation  of  thefe  flatutes  of  Elizabeth. 
Nor  is  it  of  importance,  as  to  this  point, 
whether  the  grantor  limits  an  ufe  to  him- 
ielf  for  life,  or  not  j  wherever  a  man  is 

feixed 
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feized  of  the  whole  legal  and  beneficial 
ellate^  and  makes  a  conveyance  for  parti- 
cular eftates, .  ufes,  or  trufts,  whatever  he 
does  not  part  with  remains  in  him,  and  if 
he  limits,  by  exprefion,  a  remainder  to  bis 
right  heirs^  fuch  limitation  tak^  no  effefti 
but  the  reveffion  abides  with  the  grantor 
and  the  exprefs  eftate  is  fuppUed  hy  onei 
the  fame  in  quantity,  though  differing  in 
<OioRep.  quality  (2). 

Ray  111.526. 

It  is  true  that  by  way  of  ufe,  a  man  may 

limit  an  eftate  to  his  j^^^W  heirs,  fo  as  to 

make  them  purcbafirs  \  but  that  can  only 

'  be  where  no  freehold,  either  hy  expreffion 

or  implication,  takes  place  in  the  grantofi 

with  which  the  fuhfequent  Umitatiofi  to 

(3)3/'«    bis  fpecial  heirs  can  coalefce.    Thus  ( 3 )  A» 

carth.  272.  on  his  intended  marriage,  Settled  lands  by 

deed  and  fine,  to  the  ufe  of  himfelf  and 

'his  heirs  till  the    marriage^   and  afte^ 

wiards  to  the  ufe  of  his  wife  foir  lifei  r^ 

mainder  to  the  uCb  of  the  cenufees  in  the 

fine  and  their  h^irs  during  the  life  of  A, 

upon  truft  to  permit  him  to  receive  the 

rents  and  profits,  remainder  to  the  fons 

of  the  marriage  fucceffively  in  tail  nd^ 

and 
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and  for  want  of  fuch  iffuc  to  the  heirs  of 
the  body  of  the  faid  A.  and  for  want  of 
fuch  iflue  to  tlie  hid  A.  and  his  heirs.  The 
marriage  took.  efFe<5t,  and  they  had  iffue 
cmly  one  daughter,  married  afterwaids  to 
G.  T.  who  likewifc  had  iffuc  by  the  faid  mar- 
nage  one  daughter,  the  kflbr  of  the  plain- 
tiff,    A.  the    father,  upon  fome  difplea** 
fure  at  the  marriage,  levied  another  fine^ 
with  proclamations  to  the  ufe  of  the  de- 
fendant C.  and  hrs  heirs.     The  wife  of 
G.  T,  died,  then  her  father  died  without 
any  other  iffue,  and  the  widow  entered 
and  enjoyed  the  land  during  her  life,  and 
died.     And  the  qucftion  was,  whether  the 
daughter  of  G.  T.  the  grand -daughter  oi 
the  grantor,  was  barred  by  the  laft  fine  s 
which  queftion  depended  upon  a  previous 
queftioDj  whether  A,  took  an  eftate  tail 
Vcfted  in  himfelf  by  the  limitation  to  the 
heirs  of  the  body,  or  that  limitation  to  th* 
heirs  of  the  body  was  a  contingent  re-- 
maindcr,  which  the  heir  (hould  take  by 
purchafe,  and  not  by  defcent.   If  fhe  took 
by  purchafe,  the  laft  fine  was  clearly  no 
bar.     It  was  determined  that  the  exj  tefs 
eftate  given  to  the  conufecs  in  the  firft 
fine,  during  the  life  of  the  fettler,  left  no 

l^  room 
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room  for  the  implication  of  a  refulting 
ufe  to  the  grantor,  with"  which  the  limi- 
tation to  the  heirs  of  the  body  could  unite. 
But  that  the  limitation  was  a  new  eftate^ 
/.  e.  an  eftate  tail,  and  could  be  no  part 
of  the  old  eftate,  which  was  a  fee  fimple. 
It  was  adjudged  therefore  to  be  a  contin- 
gent remainder,  which,  after  the  grand* 
father's  death,  vefted  in  the  leffor  of  the 
plaintiff  by  purchafe,  and  confequently 
was  not  baixed  by  the  fine. 

Now,  as  the  foregoing  cafe  was  cir- 
cumflanced,  no  doubt  could  arife  as  to 
the  validity  of  the  remainder  in  queftion, 
upon  the  ftatute  27  Eliz.  for  it  does  not 
appear  that  there  was  a  valuable  confidera- 
tion  for  the  conveyance  to.C.  and  if  fuch 
confideration  had  exifted,  yet  the  grand- 
daughter was  protected  by  the  marriage 
and, marriage  portion.  But  if  we  fuppofe 
a  valuable  confideration  for  the  convey- 
ance to  C.  and  no  iffue  by  the, marriage 
on  which  the  fettlement  was  made,  but 
the  claim  to  have  been  made  by  the  hrir 
of  the  body  of  the  grandfather  by  a  fecond 
venter,  then  the  queftion  whether  fraudu- 
lent 
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lent  or  not  within  the  above-mentioned 
ftatute  might  perhaps  arife. 

The  cafe  laft  fuppofed  muft  evidently 
reft  upon  a  different  foundation  from  that 
oi  Jenkins  y.KeymiJhe^  where  the  recipro- 
city of  intereft  in  the  father  and  fon  (the 
father  being  tenant  for  life,  and  the  fon 
having  ihc  remainder  in  tail)  put  both  of 
them  in  a  condition,  according  to  the 
reafoning  in  a  former  part  of  this  eflay, 
to  become  purchafers  of  all  the  limita- 
tions in  the  fettlement,  whether  collateral 
or  lineal  to  the  intended  hufband.  But, 
as  before  remarked,  when  the  whole  eftatc 
moves  from  the  hulband,  out  of  which 
the  ulteriour  limitations  are  to  be  draWn, 
there  is  nothing  but  the  confideration  of 
the  marriage  and  marriage  portion  to  re- 
fort  to ;  and  it  is  difficult  to  fupport  the 
efficacy  of  the  confideration  of  the  Tnar^ 
riage  and  portion  to  the  extent  of  includ- 
ing within  its  expanfion,  any  limitation 
•  which  lies  wholly  out  of  the  path  of  the 
new  generation,  and  the  profpc6is  of  the 
future  family.  ^ 

N  2  But 
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But  we  fliould  obferve»  that  a  limitation 
to  the  heirs  of  the  body  of  the  hu(baod,  as 
in  the  cafe  above  hypothetically  ftated,  is 
not  ivboIJy  out  of  %the  line  of  the  poftcrity 
of  the  firft  marriage  5  for  though  by  the 
jcoui'ih  of  events  it  may  happen,  that  a 
ion  or  daughter,  by  a  fecond  marriage, 
may  claim  under  fuch  a  limitation  ^  yet 
the  limitation  .to  the  heirs  of  the  body 
being  preceded  only  by  ftri6l  limitations 
to  the  wife  and  fonsof  the  marriage,  would 
comprehend  the  female  iffue  of  the  fiiit 
ruarriage,  and  would  fo  far  be  clearly 
fupported  by  a  valuable  confideration ;  and, 
although,  according  to  the  opinion  of  Ley 
C.  J.  in  the  above  cited  cafe  of  Beverkj 
V.  Gatacre.9  the  operation  of  the  ftatute 
may  afFe6t  one  limitation,  ceafe  as  to  a 
fucceeding  one,  and  return  and  attach 
upon  others  more  remote,  yet  fuch  an 
intermittent  operation  with  refpeS  to 
different  limitations  in  the  fame  fii^' 
ment,  will  not  fupport  an  inference  01 
fuch  di>dfibility  of  efFe6l  on  the  fame  liffji- 
tation  in  a  fettlement,  as  fuch  limitation  pf^ 
fpeftively  regards  thofe  who  are  and  rlioie 

v^ho  are  not  within  the  confidcration  of 

the 
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the  marriage.  Such  a  do6trine  attrafts 
the  full  weight  of  the  argument  from  the 
abfurdity  of  making  a  tranfaftion  fraud  ii-^ 
knt  0x  pq/if{i£fo,  znd  by  relation^  for  here 
it  would  not  be  a  petitio  principii  to  fup-* 
pofe  the  limitation  good  at  the  time  6i 

.  making  it,  fince  the  evidence  of  fubfequent 
fa6ts  could  not  in  this  cafe  be  coupled  with 
the  original  aft,  fo  as  to  .warrant  the  con- 
ftruflion   of  a  primarily  fraudulent  in-* 

..  tent :  but  the  original  aft  (landing  clear 
from  all  ambiguity,  and  being  grounded 
on  a  plain  confideration  of  value,  could 
by  no  fort  of  artificial  reafoning  that  did 
not  include  a  contradiftion  in  fenfe  and 
terms,  be  brought  within  the  ftatute  by 
prefumptive  conftruftion  of  fraudulent  in- 
tent. 

The  limitations  in  the  cafe  of  Jenkins  v. 
Keymijhe^  we  have  obferved,  might  derive 
their  value  from  the  reciprocity  of  fitua- 
tion  in  the  father  and  fon,  which  gave  them 
a  capacity  of  contrafting  for  t^e  collate- 
ral limitations  in  the  fettlement  5  but  if  in 
that  cafe  the  v^hole  fee  fimple  had  been  in  , 
the  bujband^  and  all  the  eftates  had  moved 

N  3  from 
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from  bimy  fuppofing  the  limitations  to  ftand 
as  they  did,  (except  an  exprefs  limitingaway 
of  the  ufe  during  the  gran  tor's  life,  as  in  7/^- 

pin  V.  Ccfin^  fo  as  to  prevent  a  vefted  entail 
in  the  hulband  by  a  conjandtion  of  eftatcs,) 
it  feems  that  the  limitation  to  the  heirs  of  the 
body  of  the  hulband  would  have  been  wboll] 
beyond  the  compafs  of  the  marriage  con- 
fideration,    as  plainly  includmg  none  of 

the  objefts  of  the  firft  man  iage :  for  in 
that  cafe  the  preceding  limitation  to  the 
jfTue  generally  by  the  firft  wife  engroffed 
all  the  objedts  of  that  union,  fo  as  to  ex- 
clude the  fuppofition  of  any  motive  for 
making  the  ulteriour  limitation  to  which 

'the  confideration  of  the  firfl  maniagc 
could  lend  fupport.  If  we  take  up  the 
cafe  thus  circumflanced,  and  further  fup- 
pofe  it  to  contain  an  ultimate  limitation 
to  the  right  hpirs  of  th?  hufband,  this  is 
only,  as  has  been  already  obferved,  a  part 
of  the  old  fee  fimple,  and  therefore  who"/ 
out  of  the  queftion  as  to  any  of  the  fta* 
tutes  of  fraudulent  conveyances. 

But  the  cafe  prefents  another  afpefi:  and 

different  confcquences,  if  we  fuppofc  the 

wbok 
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•  whole  eftate  in  the  lands  to  move  from  a  third 
perfbn,  for  then  a  limitation  to  the  right  heirs 
of  the  hulband,  after  limitations  to  all  the  iC- 
fue  of  the  marriage,  is  creative  of  a  new 
eftate  beyond  the  bounds  of  the  marriage 
confiderationi  and,  as  it  fliould  feem,  (n^ 
fupportable  againft  a  fubfequent  vendee  of 
the  grantor.  But  yet,  where  the  preced- 
ing limitations  do  not  comprize  all  the 
iffue  of  the  marriage,  as  where  provifioii 
is  only  made  for  the  male  pofterity,  the  ^ 

principle  of  conftrudion,  for  which  Ibme 
arguments  have  before  been  offered,  feems 
to  bring  fuch  ultimate  limitation  to  the 
right  heirs  of  the  hufband  within  the  in- 
fluence of  the  marriage  confideration  as 
being  a  denomination  under  which  the 
female  progeny  are  comprized  (4).  <4)  v.^^e 

9  Mod.  ic(. 
Neevt  and 

To  purfue  this  train  of*  obfervation  a  j^^i! ""' 
little  further,  let  us  fuppofe  a  third  per- 
fon  to  make  the  fettlpment,  witlv  a  limi- 
tation,  after  eftates  tail  to  the  iffue  of  the 
marriage  in  the  ufual  form,  to  the  right 
heirs  of  the  hufband,  but  without  giving 
any  eftate  of  freehold  to  the  hufband  to 
which  fuch  ultimate  limitation  could  be 

N  4  joined. 
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li\  Cited    joined,  as  in  Sir  Hbomas  T^ipfing^c^k\^t\ 
358.  Th.t   where,  upon  a  marriage,  a  fettlement  was 
leportcd  by  ma^e  by  a  third  perfon  to  the  u(e  of  the 
34.  undc?'    hufband  for  ninety-nine  years,  remainder 
"TipprngM.    to  truftees  during  the  life  of  the  hufband 
the  end  of     to  fupport  contmgcnt  remamders,  remam- 
iparmdRe-   der  to  tVt  wifc  fof  life,  rcniaindcr  to  the 
rdTu'iK",  *   firft  and  other  fons  of  the  marriage,  re- 
bi^enonc^^  mainder  to  the  heirs  of  the  body  of  the 
oM^hefore.  huflxind,  remainder  to  tlie  right  heirs  of 
Ciwr  the  huftwnd.     In  this  cafe  of  Sir  ri>om 
I'ipping^  the  remainder  to  the  heirs  of  the 
hufband  wa:>  plainly  contingent,  theeftatc 
not  moving  frctai   the  hufband,    and  fac 
having  no  freehold  into  which  fuch  limi- 
tation to  bis  heirs  could  be  incprporateA 
There  the  truflees  having  joined  to  bar  the 
ultcriour  remainders,  the  Court  of  Chan- 
cery refufed  to  punifh  them  for  a  breach 
of  truft^  at  the  inflance  of  the  right  heir> 
whom  they  confidered  as  9  pursbqfer  in  a 
fenfe  coptradiflinguifhed  from   a  taking 
by  dtfcentf  but  as  wholly  a  volunteer  as 
to  every  purpofe  of  relief  in  that  court* 
If  the  fettlement  in  that  cafe  had  refted 
pn  articles,  and  the  court  had  been  calkfl 
]ipon  by  the  right  heir  of  the  hufband  ta 
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compel  a  fpecific  performance  by  the  heir 
of  the  grantor,  the  cafts  determined  upon 
this  fub]e£t  would  not  jullify  an  expe£la«» 
tion  that  the  court  would  lend  its  aflift* 
ence  i   for  they  (hew  that  the  favour  of 
that  court  dccrjcaies  in  the  ratio  of  the 
remotenefs  of  the  limitation,  and  this  was 
in  truth  the  great  argument  in  defence  of 
the  trullees  in  this  cafe  of  Sir  Tb^mas  I'ip^ 
pingf  where  the  limitation  was  more  re- 
mote than  in  any  of  the  cafes  cited  in  a 
former  part  of  this  eflay>  as  examples  of 
articles  decieed  in  favour  of  collaterals. 
.^ow,  if  inftead  of  articles  we  fuppofe  an 
aftual  conveyance  as  the  foundation  of 
the  fettlement  in  a  cafe  circumftanced  like 
this  of  Sir  Thomas  Tipping,  and  that  the 
eftate  had  fubfequcntly  been  fold  by  the 
grantor  to  a  purchafei^for  valuable  con- 
lideration;    and    that  the  hu(band  had 
afterwards  died  without  iflue  j  what  deci- 
fion  mud  have  been  made  by  a  court  of 
law  as  between  the  right  heir  of  the  huf- 
band,  and  the  grantor's  vendee  ?  The  li- 
mitation would  be  voluntai7  beyond  the 
reach  of  difpute.     If  we  fay,  with  the 
FPurt  in  the  cafe  of  White  v.  Stringer 

abqve 
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above  cited,  it  may  be.  voluntary,  but  it 
cannot  be  prefumed  fraudulent  againft  a 
purchafer,  becaufe  it  was  very  remote; 
occafion  is  given  to  a  remark  that  the 
fame  faft  branches  into  oppofite  deduc- 
tions, and,  by  confequence,  that  the  prin- 
ciples of  juftice  are  divirfe,  on  the  oppofite 
fides  of  Weftminfter  Hall;  |hat  if  you  re- 
.  fort  to  one  judicature,  the  remotcnefs  of 
the  limitation  on  which  you  rely  is  a  title 
to  protection  and  fupport,  while  this  very 
fame  remotenefs  of  your  claim  renders 
the  other  deaf  to  your  application. 
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CHAP.     III. 


SECTION     I. 


THE  valuable  confideration  of  ma- 
trimony which  falls  (hort  of  thefc 
remote  limitations  in  fettlemcnts  before 
marriage,  is  lobolly  wanting  to  fettleraents 
made  after  marriage.  It  has  been  ob- 
fcrved,  however,  in  an  early  part  of  this 
eflay,  that  a  family  fettlement,  though 
made  after  marriage,  if  the  fettler  was 
unincumbered  at  the  time  of  making  it, 
Jias  generally  been  fupported  againft  the 
claims  of  creditors  under  the  flatute 
13  Eliz.  c,  5* 

But  the  ftat.  27  Eliz.  for  the  protec- 
tion of  purchafers,  has  been  confidered 
as  more  fevere  againft  voluntary  fettle- 
mcnts, and  as  calling  for  lefs  equivocal 
tefts  of  honeft  intention  \  and  this  differ- 
ence which  has  been  taken  as  to  the  ope- 
ration of  thefe  ftatutesi'it  may  be  here 

ob- 


J 


1 8  8  ConfiruSlion  more  favourable    Ch  .  II  I. 

obferved,  is  another  inftance  of  the  prin- 
ciple which  has  governed  the  conftruflion 
of  them  in  courts  of  judicature.  ^For  if 
in.  queftioiis  upon  thefe  ftatutes  the  de- 
cifion  hung  upon  the  circutriftantial  evi- 
dence of  aftual  fraud,  what  fenfe  could 
there  be  in  the  diftin6lion  between  the 
cafes  of  a  creditor  and.  a  purchafer  ?  fuh^ 

'Jiantia  non  red  pit  majus  aut  minus.  Fraud 
does  not  fwell  and  contraft  its  proportions 
with  the  varying  magnitude  of  the  objecl"^ 
nor  can  its  exiftence  be  more  or  lefs  pre- 
fumable,  in  common  reafon,  according  to 
the  degrees  of  inconvenience  and  lofs  occa- 
iioned  by  the  a£l  which  gives  rife  to  the 
fufpicion.  it  would  be  ftrange  to  main- 
tain that  the  favour  which  the  law  bears 
towards  purchafers  could  induce  a  logical 
inference  of  fraud  where  they  were  con- 

.  cerned,  which  would  not  arife  where  in- 
terefts  lefs  guarded  were  in  danger. 

If  we  look  to  the  preventive  efficacy  of 
thefe  ftatutes,  and  regard  their  provifions 
^s  having  in  view  the  radical  overthrow 
of  fraudulent  artifices,  by  requiring  fuch 
pircuipftances  to  chara6l:erize  an  hpneft 

8  a6t 
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a6l  as  only  honed  intention  can  aflumet 
or  in  oth^r  words,  by  placing  parties  under 
a  difaMity  to  commit  fraud,  we  (hall  fee 
wifdomxn  that  violent  conftru£tion,  which». 
according  to  the  moral  rule  necis  artifices 
arte  perjre  Judy  converts  ambiguity  into 
evidence  of  what  it  was  meant  to  diigui(e» 
and  eredts,  oil  a  foundation  of  common 
experience,  a  fort  of  artificial  prefumption  * 
of  fraudulent  intentions  from  equivocal 
tranfadtions.  In  this  view,  we  (hall,  per* 
haps,  fee  no  abfurdity  inthe  language  of  an* 
cient  books,  wherein  certain  tranfadlions  are 
(aid  to  he  '  intended  and  prefumed  to  be  made 
with  intent  to  deceive  purchafers/  or  *  to 
be  fraudulent  in  judgment  of  law^  ( i  )>  or  (0  viA 
where,  with  bolder  exprefliori,  it  was  faid  Cafc,6Rep. 
in  the  before  cited  cafe  of  Beverley  v.  Gat- 
acre  {2) f  that  the  queftion  for  the  court  (OiRoiJ^ 
was,  whether,  there  being  no  fraud  at 
firft,  there  was  not  fraud  in  law  after- 
wards againft  a  purchafer.  Such  arti- 
ficial prefumption  (for  fuch,  perhaps,  may 
thofe  prefumptions  be  called,  which  are 
not  the  refult  of  moral  reafon  applied  to 
the  particular  circuraftances  of  a  cafe,  but 
receive  their  ftiength  from  pofitive  law), 

being 
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being  the  creature  of.  civil  authority,  may 
be  adapted  to  the  exigencies  of  fociety,  fo 
as,  it  Ihould  feem,  nrore  readily  go  arife 
in  one  cafe  than  another,  according  as 
-intcrefts,  more  or  lefs  cherilhed  by  the 
law,  are  affe6led,  withoijt  reference  to 
any  conlplexional  diverfities  in  the  fa6ts 
on  which  thequeftion  of  fraud  arifes.  Not 
that  it  is  here  intended  to  be  maintained, 
that  this  prefumption  is  wholly  dependent 
for  its  cxiftence  upon  the  favour  with 
which  the  interefts  endangered  are  re- 
garded by  the  law.  The  propofition  muft 
be  underftood  only  to  mean,  that  where 
two  cafes  are  parallel  as  to  the  circum- 
ilances  indicating  the  intent,  the  prefump- 
tion of  fraud  vfiW  fooner  arife  in  behalf  of  a 
purchafer,  than  of  an  intereft  lefs  anxioufly 
protested  by  the  law.  And  although  thefe 
ftatutes  aft  wholly  by  prefumption,  fo  as 

in  moft  cafes  to  difpenfe  with  the  nc- 
ceffity  of  aftual  proof,  .  yet  we  are  not. 
to  fuppofe  that  fuch  prefumption  of 
law  is  always  an  inflexible  rule  of 
conflruftion  precluding  denial,  however 
true  it  may  be,  that  under  certain  cir- 
cumflances^  which  it  is  the  endeavour 

of 
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of  this  treatiie  to  diftingui(h  and  afcer- 
tain,  the  inference  of  fraud  under  thefe 
flatutes  may  become  fo  plenary  and  incon- 
troulable  as  to  rank  among  thofe  violent 
prcfumptions  of  law  which  will  not  en- 
dure contradi6tion. 


V 


Family  fettlements  made  after  marriage, 
I  where  no  circumftances  of  diftinflion,  fuch 
as  will  hereafter  be  noticed,  vary  their  con- 
\  ftruftion,  are  fraudulent  againft  fubfe- 
quent  purchafers;  although  againft  cre^ 
ditors,  whofe  demands  have  fuhfequently 
arifen,  fuch  fettlements  have  been  gene- 
rally fupported. 


^W/Xs cafe, cited  in  Cohik'v. Parker  {-1)^  (3)  cnK 
is'  an  early  inftance  of  this  rule  of  con-    *^  '^ 
ftru6tionj  where  a  hufband,  after  mar- 
riage, voluntarily  afligned  ^  leafe  by  way 
*  of  jointure  for  his   wife,  and  took  the 
profits  and  afterwards  fuld  it  to  a  pur-  , 
chafer  for  a  valuable  confideration  j   and 
it  was  adjudged  to  be  within  the  ftatute 
27  Eliz.  though  at  firft  it  was  not  made 
upon  any  truft  to  _be  revoked,  nor  con- 
tained 
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tained  any  claufe  with  fuch  efFeftj  but 
(m  the  words  of  the  perfbn  citing  the  cafe) 
becaufe  it  was  a  voluntary  conveyance  at 
firft,  it  was  intended  fraudulent  at  the 
beginning.  The  cafe  of  Dauglafs  v.  fFardf 
may  be  produced  as  an  inftance  of  the 
rule  of  conftruflion,  which  has  brought 
fetilements  after  marriage  within  the  fcnfe 
of  fraudulent  under  the  ftatute  27  Eliz.  It 
muft  be  owned,  indeed,  that  the  court  of 
Chancery  feemed  in  that  cafe  to  ftretch 
the  operation  of  the  ftatute  with  undue 
feverity ;  for  the  decree  went  fo  far  as  to 
vacate  the  firft  fettlement  as  to  a  part  of 
the  fettled  eftate,  which  did  not  appear  to 
have  been  fubjedled  by  the  fccond  fettle- 
ment to  the  wife's  jointure;  io  doing 
which  they  appear  to  have  negle6lfd  the 
rule  which  has  fince  prevailed  of  limiting 
the  extent  of  the  avoidance  to  the  demands 
of  theintereft  to  be  protected .  In  the  cafe  of 
(4)  1  uv^  Lavender  v.  Blackjlone  (4),  the  fettlement, 
*^^'  which  was  made  after  marriage,  was  regard- 
ed as  purely  voluntary,  and  therefore  frau- 
dulent againft  a  fubfequent  mortgagee :  in 

which  cafe  a  provifion  for  payment  of 

debtSi 
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debts,  which  was  oftenfibfy  jhe  principal 
objeft  of  the  tranfaflion,  and  which,  if 
made  bona  Jide^  might,  under  fome  cir- 
ftances,  have  imparted  fupport  to  the  fet- 
tlement,  turned  wholly  to  its  prejudice 
by  being  coupled  with  an  inconfiftent  pof- 
feflion  and  exercife  of  ownerfhip  by  the 
grantor. 


326. 


In  another  cafe  (5),  by  articles  made  W^vcn,. 
between  Sir  R.  S.  and  the  plaintiffs,  re- 
citing that  SirR.  S.  wasfeizedof  the  ma- 
nors of  H.  and  A.  wherein  were  fuppofed  to 
be  feveral  rakes,  veins,  pipes,  and  flats  of 
lead  ore  :  and  that  Sir  R,  S.  was  minded 
to  take  the  plaintitis  to  be  partners  with  him 
in  managing  all  mines  to  be  difcovered  in 
the  foil  of  the  faid  manors,  it  was  agreed, 
that  the  faid  Sir  R.  S.  and  the  faid  plain<- 
tiffs  (hould  become  partners  together  for  a  i 
years  in  certain  proportions,  according  to 
which  Sir  R.  S.  was  to  have  an  advantage  in 
coniideration  of  his  ownerfhip  in  the  foil ; 
and  valuable  mines  having  been  difcovered 
and  worked,  and  Sir  R.  S.  being  dead,  ^ 
the  plaintiffs  brought  their  bill  againft  the 

fon  and  widow  to  have  the  benefit  of  the 

O  •     agree- 
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agreement.  The  defendants  fet  up  a  fet- 
tlement  by  Sir  R.  S.  of  his  cftatc  made 
after  marriage :  and,  according  \o  the 
report,  the  court  took  time  to  confider  of 
it,  but  inclined  to  decree  for  the  plaintifis 
as  being  in  the  nature  of  purchafers,  and 
becaufe  all  voluntary  conveyances  were 
void,  as  again  ft  purchafers  by  the  ftatute 
27  Eliz.  c.  4. 

So  in  a  cafe  reported  in  Tothill's  Tranf- 
(6)Tothiii  a£lions  (6),  where  the  plaintiff  bought 
"^'  land  of  the  defendant,  which  the  defend- 

ant had  previo'ufly  conveyed  to  theufcof 
himfelf,  his  wife,  and  fon,  it  was  decreed, 
that  the  plaintiff  (hould  have  the  land 
.    againft  all. 

<7^.AMc.  The  cafe  of  Taylor  v.  Jones  (7)  was 
briefly  thus.  A  hu(band,  to  whom  1,733'' 
ftock  was  devifcd  after  his  marriage,  vcftcd 
the  lanie  in  truftecs  for  the  benefit  of  him- 
felffor  life,  of  his  wife  for  life,  and  af- 
tferwards  for  the  benefit  of  his  chil- 
cWenj    and  a  bill  was  brought  by  h» 

fimplc  contr^ft  creditors  to  obtain  a  *• 

cree 
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decrte  for  the  payment  of  their  debts  out  . 

of  the  faid  flock.  The  cafe  is  loofely  re- 
ported, but  we  colleft  from  it  that  there 
were  creditors  upon  demands  arifing  both 
before  and  after  the  fettlement  of  this 
ftock,  and  that  the  principal  queftion  was, 
whether  the  debts  contra^ed  after  the  fet- 

tleftient  were  within  the  ftatute  1 3  Eliz.  c.  5. 
It  appeared  to  the  Matter  of  the  Rolls  that 

the  word  •  others'  feemed  to  be  infertcd 
'  in  the  preamble  of  that  ftatute  to  take  in 
all  manner  of  pcrfons,  as  well  creditors 
after  as  before  the  fettlement,  whofc  debts 
ihould  be  defrauded.  And  the  cna61:ing 
claufe,  he  obferved,  was  ftill  ftronger,  be- 
caufe  the  word  creditors  was  not  men- 
tioned, but  the  general  words  *  perfon  or 
perfons.*  The  fettlement  therefore  was 
decreed  to  be  void,  both  as  againft  credi- 
tors, whofe  debts  arofe  antecedent,  and 
thofe  whofe  debts  were  fubfequent,  to  the 
fettlement.  And  if  fuch  a  fettlement  was 
void  as  to  creditors,  we  may  fafely  con- 
clude, that  it  would  have  been  held  void 
as  againft  purchafers^  who  are  not  only 
the  principal  favourites  of  the  law,  but 
fw  whofe  proteftion,  according  to  the 

O  a  beft 
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bed  opinions,  a  ftronger  exprefe  provifion 
has  been  made  by  the  flatute  27  Eliz.  than 
by  the  1 3th  of  the  faniQ  Queen  has  been 
made,  for  the  protection  of  creditorsi  and 
the  other  objeds  of  that  A£l. 

The  trufts  declared  by  this  fettlement, 
for  the  hufband^  and  his  continuance 
in  pofleflion,  were  circumftatices  infifted 
upon  by  the  Mailer  of  the  Rolls  as  indi- 
cations of  fraud ;  but  as  they  do  not  appear 
at  all  necefiary  to  ground  the  decifion  of 
the  court,  there  is  the  lefs  reafon  for 
fcrupling  to  queftion  the  accuracy  of  the 
obfervation. 

Where  the  principal  fafts  are  fully  fuf- 
ficient  to  ground  the  judgment,  it  may 
fometimes  be  of  inconvenient  tendency 
to  bring  in  all  the  accompanying  circum- 
ftances  of  the  cafe  as  acceflbry  proofs  of 
the  fraudulent  intent.  Subordinate  cir- 
cumftances  thus  adverted  to  only  as  cor* 
roborative  evidence,  have  fometimes  been 
but  haftily  viewed ;  and  though  the  obfer- 
vations  upon  them  may  not  prejudice  a 
cafe,  wherein  the  fettlement  or  conveyance 

1  '  is 
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is  clearly  void  on  other  grounds,  yet  they 
are  apt  to  leave  in  the  mind  of  the  reader 
a  corifufed  apprehcnlioh  of  a  point  which 
in  Ibme  other  cafe  may  happen  to  confti- 
tute  the  fingle  fubjeft  for  adjudication. 

It  would  be  too  much  to  conftrue  a 
truft,  which  is  agreeable  to  the  cxprefs 
intent  of  a  tranfaftion  appearing  upon 
the  face  of  the  deed,  and  which  is  con- 
fonant  to  the  ufual  method  of  framing 
family  fettlements,  a  fraudulent  truft,  to 
deceive  either  creditors  or  purchafers ;  and 
it  feems  clear,  that  pojfejjion^  agreeing 
with  fuch  exprefs  truft,  cannot  be  con- 
ftrued  but  according  as  fuch  truft  is  con«- 
ftrued.  Thus,  fo  long  ago,  as  in  the  cafe 
cited  by  Tanfield,  J.  in  Colvile  v.  Par^ 
^fr  (8),  it  was  faid,  that  if  the  hufband  W  Cio. 
had  made  an  aflignment  of  the  leafe  to 
his  wif6*s  friends,  in  confideration  of  a 
portion,  and  had  afterwards  taken  the  pro- 
fits thereof,  as  in  reafon  he  ought  during  bis 
life,  and  then  had  fold  the  term,  it 
would  not  have  been  within  the  ftatute. 
This  point  has  been  cleSared  up  by  the 
cafe  of   Qadogan   v.  Ksnnet  (9),    a  cafe  (9)cow^ 

O  3  deferving 
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deferving  great  attentiont  not  only  as 
being  illuftrative  of  this  important  dif- 
tin6tion  between  the  different  characters 
of  trufts,  but  as  tacitly  difclbfing  the  opi- 
nion of  the  court,  that  a  fraudulent  truft, 
for  the  hufband,  would  have  vacated  the 
whole  fettlement,  as  far  as  it  regarded  the 
fubjefl  of  that  truft,  although  the  fub- 
fequertt  provifions  were  within  the  mar- 
riage confideration. 

The  fingle  point,  in  that  cafe  of  Cadogan 
V.  Kenneth  was,  the  imputed  frauduleacy 
pf  the  truft  for^  and  poffcffion  by  the  huf- 
band, and  as  the  entire  property  in  the 
goods  taken  in  execution  on  the  J^if>^ 
cias  was  in  difpute,  it  appears^  that  tbi$ 
was  a  circumftance  of  fraud,  admitted  ca- 
pable,  if  fubftantiated,  of  fubjefiting  every 
thing  included  under  that  truft,  notwitb- 
^landing  the  validity  of  the  fubfequent 
trufts  confidered  by  themfelves,  to  the 
plaims  of  the  judgment  creditors.  The 
truft  for  the  huiband,  in  the  cafe  of 
Beverley  v.  Gatacre^  was  not  charged  with 
any  pofitive  fraud  as  a  truft;  and  this 
pccafioned  the  remark  qf  Doderidge,  J, 
9  that 
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that  he  did  not  fee  how  a  truft,  admitted 
to  be  without  fraud  at  the  beginning,  ' 
<:oaId  become  fraudulent  by  confequenoe. 
But  the  queilian,  in  that  cafe,  feems 
to  hAve  been,  whether  the  conveyance 
to  the  truftees,  as  far  as  rcfpefted  the  be- 
nefit the  huiband  was  to  receive,  was 
•not  voluntary,  and  therefore  to  be  con-- 
Jirued  fraudulent  under  the  ftatute  27 
Eliz.  c.  4.  The  doubt,  therefore,  only 
affefted  the  hulband's  life  intereft.  There 
feems,  indeed,  to  be  a  clear  difference  be- 
tween an  open  trui}^  fuch  as  that  which 
was  declared  in  Beverley  v.  Gatacre  for  the 
huiband,  and  which  brings  fo  much  of  a 
fettlement  as  is  contained  under  it  withia  ,^ 
the  ftatute,  by  (hewing  it  to  be  vo* 
luntaiy,  and  \}si2Xfecret  truft  which  is  pre- 
fumed  from  a  contradi6lory  pofieflion: 
for  in  this  latter  cafe  the  fecrecy  and  in- 
coniiftency  are  circumdances  of  general 
frauds  which,  where  it  occurs,  iafe6ls 
the  whole,  tranfadion.  The  otgeftion 
grounded  on  the  pofleflion  of  the  huiband 
in  Cadogan  v.  Kenneth  and  Haykr  v.  "Jmes^ 
was  capable  of  bcinganlwered  by  Ihewing 
that  fuch  polTeilion  was  conliAent  with  thp 

O4  oftenfible 
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oftenfible  tiuft,  and  where  it  is  confifteat 
with  tht  oilenfible  and  avowed  truft^  the 
queflion  is  bounded  to  the  efFe6t  of  fuch 
truft;  which  in  Cadoganv.  Kenneth  was  held 
to  be  fair  and  honeft,  and  agreeable  to  the 
nature  and  courfe  of  fettlements.  But.  if 
the  truft  had  been  evidenced  by  the  pof- 
feffion,  and  the  pojfejfion  had  been  contra- 
rient  to  the  vifible  purpofe  of  the  fettle- 
f/n%^f'  nicnt(i  o),  ftich  fccrecy  and  duplicity  would 
^///,3T  R.  have  been  evidence  of  fraud  to  impeach  the 

6io.  note  a.  ^  * 

'wJboIe  tranfaftion .  In  Taylor  v.  Jones  all  the 
trufts  were  voluntary,  or  rather  indications 
of  a  voluntary  conveyance,  being  created 
after  marriage,  but  there  no  fecret  trufts 
^  could  be  implied  from  the  pofleffion  of  the 

hufljand,  which  was  correfpondent  to  the 
voluntary  fettlement.  In  Cadogan  v.  Km* 
net^  the  fettlement  was  upon  marriage,  and 
therefore  not  voluntary,  and  thfre  being 
nothing  contradiftory  in  the  pofleffion 
by  the  hulband,  the  poflfeffion  was  an  in- 
nocent ingredient  in  the  cafe,  where  the 
only  queftion  ought  to  have  been,  whe- 
ther the  truft  declared  ^  for  the  hulband 
brought  the  cafe  within  the  ftatute,  as 
to  fo  much  of  the  fettlement  as  fell  within 

that 
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that  truft.  Such  was  the  queftion  in 
Beverley  v.  Gatacre :  and  the  point  was 
well  fettled  by  the  reafoning  of  Lord 
Mansfield  in  Cadogan  v.  Kennet.  In  Taylor 
V.  yoneSy  die  whole  fettlement  vyras  volun^ 
tary  and  void^  and  the  emphatic  words  of 
the  Matter  of  the  Rolls  are  worthy  of  re*- 
membrance.  **  It  is  upon  thefe  reafons 
that  I  muft  decree  for  the.  plaintiffs,  the 
creditors,  againft  the  wife  and  children ; 
for  though  I  have  always  great  com*- 
paffion  for  a  wife  and  children,  yet,  on 
the  other  fide,  it  is  pofllble,  if  creditors 
fliould  not  have  their  debts,  that  their 
wives  and  children  may  be  reduced  to 
want(^?)," 
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[a]  By  the  comments  of  the  ChanceUor  in  Dundafs 
V,  Dutens^  i  Ve^.  Jun.  196,  the  reader  will  perceive 
that  the  relief  in  Taylor  v.  Jones  fiands  on  rather  quef- 
tionable  grounds.  In  the  cafe  above  alluded  to,  the 
Chancellor  was  of  opinion,  that  ftock  was  not  liable  to 
creditors,  and  could  not  be  touched,  in  equity,  any  more 
than  on  2.  fieri  facias.  'But  fee  Horn  v.  Horn^  Ambl.  79. 
were  it  feemcd  that  if  the  plaintiff  had  not  taken  our  the 
Ca.  Sa.  the  bill  would  have  been  proper  to  fubje6l  the  ftock 
in  the  hands  of  the  truftees :  and  fee  the  cafe  oi  King  v. 
Puftncy  Reg,  lib.  A.  1744.  fpL  91. 

Goodrigbtt 
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Goodrighf,    on   the  dcmife  W    Hum- 
(xO  *       pbreys  ( 1 1 )  and  od)^i  s,  againft  Mofes^  came 
»£^J9.     '   before  the  court  in  the  form  of  a  fpeciai 
cafe^  which  wa$  as  follows :     In  Decem- 
ber 1709,  Dorothy  Curlew,  in  confider- 
ation  of  an  intended  marriage   between 
herfelf  and  Jothua  Reade»  fettled  the  pre*- 
xnifes  in  queftion^  from  afkd  after  the  laid 
marriage,  to  the  ufe  of  heri^if  for  ninetji^ 
nine  years,  if  (he  lb  long  lived,  without 
impeachment  of  wafle,  remainder  to  truf- 
tees  to  preferve  contingent   remainders, 
re^mainder  to  herfelf  for  life,  remainder  to 
'  the  faid  JoQiua  Readc  for  life,  remainder 
to  the  firft  and  other  fons  of  the  intended 
marriage  in  tail,  remainder  to  the  daugh- 
ters in  taiU  remainder  to  fuch  perfon  or 
perfons  as  the  faid  Dorothy,  whether  co- 
vert or  fole,  fliould,  by  deed  or  will,  ap- 
point s  remainder  to  the  faid  Dorothy  in 
tail,  remainder  to  her  right  heirs.     The 
marriage  took  effe£t,  and  the  faid  Dorothy 
died,  leaving  her  hufband,  Jofhua  Reade, 
and  only  one  child,  Elizabeth,  furviving 
faer^  which  Elizabeth  became  afterwards 
the  wife  of  Thomas  Harris.     In  January 
1747,   the  faid  Jofhua  Reade,    Thomas 

Harris, 
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Harris,  and  Elizabeth  his  wif<e,  levied  a 
fine^  the  yfes  of  which  were  declared  tp 
Walter  Grant  and  Jofeph  Humphreys, 
and  their  heirs,  in  truft  as  to  the  rents 
and  profits  to  and  for  the  faid  Jofhua 
Reade  for  Jifi^  j  and  after  his  deceafe,  in 
order  that  the  fame  rents  and  profits  might 
be  applied  to  the  fupport  of  the  faid 
Thomas  Harris  and  Elizabeth  and  thdr 
children,  during  the  life  of  the  faid  Tho* 
mas  Harrjs ;  and  after  his  deceafe  for  the 
maintenance  of  the  faid  Elizabeth  Harris, 
.;and  her  children,  during  the  life  of  the 
faid  Elizabeth ;  and  after  their  feveral  de^ 
ceafes,.  that  the  truftees  ihould,  by  fale  or 
.mortgage,  raife  a  fumnot  exceeding  700/. 
,for  the  younger  children  of  i!he  faid  Thomas 
iand  Elizabeth,  (exclufive  of  the  right  heirs 
of  the  faid  Elizabeth^  on  accpunt  of  the 
fubfequent  li(»itatioii  of  the  furplui  to 
their  ufeOj^and  after  raifing  the  fame,  to 
convey  the  refidue  and  remainder  of  the 
premifes  to  the  right  heirs  -of  the  faid 
Elizaboth  for  ever.  Thomas  Harris  fui''- 
vived  Jofliua  Reade,  and  Elizabeth  Harris 
furvived  her  faid  Hufband  Thomas  Harris. 
}n  July  1759,  Elizabeth  Harris  demifed 

the 
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the  premifes  to  the  defendant^  Thomas 
Mofes,  for  twenty-one  years^  who,  ac- 
cordingly,  entered  and  took  pofieilion,  and 
laid  out  I  oo  l.  in  repairing  the  premifes. 
In  December  1771  Elizabeth  Harris  died, 
and  in  May  177a,  Jofeph  Humphreys, 
the  furviving  truftee,  Thomas  Harris,  el- 
deft  Ton  and  heir  of  the  faid  Elizabeth 
Harris,  and  all  the  younger  children 
of  the  faid  Elizabeth,  in  confideration 
of  2,150/.  conveyed  all  the  premifes  in 
queftion  to  J.  B.  and  his  heirs.  And  the 
queftion  being,  whether,  under  thefe  cir- 
cumftances,  the  plaintiff  could  recover; 
the  opinion  of  the  court,  as  delivered  by  De 
Grey;  C.  J.  was,  firft,  that  the  deed  of 
1747  was  only  a  voluntary  conveyance, 
within  the  true  meaning  of  the  ftatute  27 
Eliz.  being  founded  only  upon  a  good, 
and  not  a  valuable  confideration,  and 
'therefore  could  not  be  fet  up  againft  a 
bona  fide  purchafer.  Secondly,  that  the 
defendant,  being  a  leflce  at  rack-rent^ 
•was  a  bona  fide  purchafer  of  his  term  for 
a  valuable  confideration , 


§  2*         jijfurancis  upon  Record.  205 


SECTION     II. 


TH  E  voluntary  fcttlement,  in  this  cafe 
of  Goodrigbt  v.  Mofes,  being  ground- 
ed upon  a  fine,  ibme  thoughts  are  natu- 
rally fuggefted  by  it,  on  the  manner  in 
which  this  flatute  of  Elizabeth  operates, 
with  refpefl  to  thefe  aflurances  upon  re- 
cord.   It  is  confidered  in  Fermors  cafe  ( i),  (,)  3  Rep. 
that  a  fine,  levied  to  fccret  ufes  to  deceive  jcnktVst" 
apurchafer,  may  be  avoided  by  an  aver-  ^^'♦^* 
ment  of  fraud  againft  it,  upon  the  ftatute 
27  Eliz*  c,  4.    In  Fitz*  James  v.  Moys  (2),  (o  i  sid. 
and   in  Leacb  v.  Dean  (3),  which  were  ("'.chm. 
cafes  of  recoveries,  fufFered  to  voluntaiy  ^^p*  7** 
ufes,  the  effed  given  to  the  ftatute.  was 
only  that  of  avoiding  the  deeds  declaring 
the  ufes,  while  the  recoveries  themfelves 
were  I-^ft  to  their  accuftomed  operation. 
And  there  feems  to  be  no  reafon  for  con- 

fidering 
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fidering  fines  and  recoveries  {a)  under 
diftinft  points  of  view,  as  to  this  fubjeft 
of  enquiry.  It  may  tend,  in  a  great  de- 
gree, to  reconcile  any  apparent  difcordancc 
in  the  books,  on  this  head,  if  we  confider 
the  aiTu ranees  fhemfelves',  or  the  limita- 
tions of  ufes  upon  them,  as  avoidable' 
under  thefe  ftatutes,  according  as  the  in- 
terefts  to  be  protected  require  the  one  or 
the  other  effefV.  Where  a  tenant  in  tail 
in  poflefllon  levies  a  fine,  as  in  LavenJkr 
V.  Blackjlone^  or  fufl'ers  a  recovery,  as  in 
FitZ'^ames  v.  Moys^  and  Leach  v.  I>m% 
above  cited,  /or  a  voluntary  and  fraudu- 
lent purpofe,  within  the  ftatute,  there 
appears  to  be  no  reafon  for  any  avoidance 
or  difturbance  of  the  aHurances  them* 
fclves :  ai  more  beneficial  operation  will 
be  given  to  the  ftatute,  in  fuch  cafes,  if 
the  fine  or  recovery  be  con  ft  rued  to  enure 

I    II      I     ■     .■■■.■■■   ■  ■  , .      I         — — — ^— ^^ 

[ci)  Common  recoveries  arc  within  the  cxprcfs  lavini 
of  the  ftatute  13  Eliz.  c.  5.  but  they  are  favedoniy»« 
common  recoveries  ;  no  particular  exemption  is  dcCg^^ 
to  be  given  to  them  as  conveyance  from  the  general 
operation  of  the  ftatute.  And  at  common  law^  in  caic 
of  recovery  bj'  default,  fraud  might  he  general^  avenc* 
Plowd.  47, 

to 
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to  the  benefit  of  the  purchafer,  accorcJing 
to  the  extent  of  his  intereft  or  claim,  and 
only  {o  much  or  fo  many  of  the  for- 
mer ufes,  as  are  inconfiftent  with  this 
object,  to  be  revoked  and  annulled.  The 
fecond  conveyance  may  be  coftfidered  as  a 
new  dnd  efFe6l:ual  ileclaratk>n  of  an  ufe 
by  the  recoveree  or  conufor.  So  alfo, 
where  a  tenant  of  the  freehold,  and  a  per- 
ion  having  the  next  vefted  remainder  in 
tail,  join  in  fuflPering  a  recovery,  or,  as  in 
the  cafe  juft  confidered,  of  Goodrigbt  v. 
MofeSy  in  levying  a  fine,  and  declare  vo- 
luntary ufes  upon  it,  it  appears  that  the 
ftatute  may  efFedluate  its  objcft,  by  making 
void  fo  much  of  the  declaration  of  ufes 
afs  is  repugnant  to  the  intereft  which  is 
purchafed  by  the  valuable  confideration, 
and  by  fupporting  that  intereft  as  taking 
effedl  by  a  frefli  conftruftive  limitation  of 
an  ufe  by  the  tenant  in  tail,  who,  to  this 
purpofe,  is  feized  of  an  eftate  in  fee  fim- 
pie,  by  the  refultancy  of  the  former  in- 
efficient ufe.  And  this  reafoning  coire- 
fponds  with  the  rule  in  BecJiwiilfs  cafe  (4),  ^4)  1  Rep. 
where  it  was  refolved,  that  "  if  A.  tenant  ^^' 
for  life,  ai^  B.  m  reverfion  or  remainder, 

levy 
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levy  a  fine  generally^  the  ufe  (hall  be  to 

A.  for  life,  the  reverfion  or  remainder  to 

B.  in  fee,  for  each  grants  that  which  he 
riiay  lawfully  grant,  and  each  (hall  have 
the  ufe  which  the  law  yefts  in  them,  ac- 
cording to  the  eftates  which  they  convey 
oVer/'  In  the  above-cited  cafe  of  Good' 
right  V.  Mofes^  Jofliua  Reade,  who  was 
tenant  for  life,  and  Elizabeth  Harris,  in 
whom  both  the  remainder  in  tail  and  the 

^  reverfion  in  fee  were  vcftcd,  by  virtue  of 
the  marriage  fettlement  .of  Dorothy,  her 
mother,  together  with  Thomas  Harris, 
the  hulband  of  Elizabeth,  joined  in  the 
voluntary  conveyance  by  fine,  and  when 

'  afterwards,  upon  the  deaths  of  all  the  other 
parties,  the  faid  Elizabeth  Harris  made 
the  leafe  in  queftion,  the  ftatute,  by 
avoiding  the  former  limitations  as  far  as 
they  were  adverfe  to  the  durability  of  this 
intereft,  placed  Elizabeth  Harris,  wth 
refpeft  only  to  the  leafe  fo  made  by  her, 
in  the  fame  fituation  in  which  fhe  would 
have  been  had  no  ufe  been  declared  upon 
'  the  fine  which  was  levied,  namely,  that 
of  tenant  in  fee  fimple,  for  fuch  (be  would 
have  become  by  force  of  the  refulting  ufe 
of  that  fine. 

By 
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By  the  operation,  therefore,  of  the  fta- 
tute  27  Eliz.  c.  4  ,  the  purchafer  of  the 
leafe,  in  the  cafe  of  Goodrigbt  v.  Mofis^ 
derived  his  intereft  under  the  fine  by  the 
fubftitution  of  an  ufe  within  the  capacity 
of  the  leflbr  to  create  :  io  that  in  this  cafe 
there  was  no  neceflity  for  the  avoidance 
by  this  ftatute  to  reach  the  affurance  it- 
felf.  But  if  we  fuppofe,  for  the  fake  of 
illuftration,  a  cafe  wherein  the  iffue  in  tail, 
during  the  life  of  the  ^nceftor,  levies  a 
fine  to  voluntary  ufes,  and  afterwards 
grants  a  leafe  for  21  years,  to  com- 
mence from  a  day  to  come,  at  rack  rent, 
(fo  as  to  make  the  leflec  a  purchafer  for 
value,)  and  then  the  anceftor  dies  before 
the  connmencement  of  the  leafe  ;  there  is, 
as  it  feems,  no  way  in  which  the  ftatute 
can  help  fuch  purchafer,  but  by  avoiding 
the  fine  itfelf  j  for  if  we  were  to  fuppofe 
only  the  declaration  of  ufes  in  fuch  a  cafe 
avoided,  as  far  as  they  interfered  with  the 
leafe,  nothing  but  the  eftoppel  of  the  fine 
would  be  left;  from  which  ?ijirange  intereft 
could'  draw  no  direSl  fupport,  and  which 
would  be  inconfiftent  with  the  fuppofition 
of  any  refulting  ufe  in  the  conufor,  out 

P  of 
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of  which  the  Icafe  could  be  con  ft  rued  to 
be  derived.  We  obferve,  however,  that, 
in  the  cafe  which  has  been  fuppofedi  if 
the  force  of  the  fine  were  wholly  re- 
moved by  the  -^atute,  the  iffue  in  tail 
who  made  the  leaie,  would,  upon  the  death 
of  the  anceftor,  become,  as  to  the  leafe, 
tenant  in  tail  in  poflrffiort ;  but  yet,  the 
leafe,  not  being  within  the  enabling  fta- 
tute  32  H.  8«  c.  28.  would  be  indefeafible 
oniy  during  the  life  of  the  Icflbr.  This, 
it  feems,  would  be  the  efFcdl  of  conftru- 
ing  the  fine  wholly  vacated  as  to  the  leafe. 
But  this  would  not  be  a  conftruftion 
agreeable  to  the  fpirit  and  intention  of 
the  flat.  27  Eliz.  which  makes  only.  Jo 
much  of  the  voluntary  conveyance  or  af- 
furance  void  in  any  cafe,  as  is  neceflai y  to 
be  removed  out  of  the  way,  in  order  to 
.  give  room  and  perfe6tion»to  the  fubfequent 
cftate  or  intereft  which  is  to  be  piefcrved 
and  effeftuated; 

It  may,  with  ftrong  appearance  of  rea- 

fon,  therefore,  be  inferred,   that  in  fuch 

a  cafe  as  was  laft  fuppofed,  the  leafe,  by 

force  of  this  ftatute,  would  open  the  bar 

9  ^^ 
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of  the  fine  fo  as  to  let  in,  quoad  the  leffee, 
the  eftate  tail  of  the  leflbr.  But  if  the 
flatute  could  fufpend  the  working  of  the 
fine  till  after  the  commencement  of  the 
leafe,  any  further  avoidance  of  its  cfFeft 
would  be  injurious^  for  after  the  com- 
mencement of  the  leafe  the  fine  could 
only  work  to  its  advantage.  The  effect 
of  this  tranfpofition  wrought  by  the  tem- 
porary avoidance  of  the  fine  {b)  would  be 
to  make  it  the  cafe  of  a  leafe  by  tenant  . 
in  tail,  by  whom  a  fine  is  afterwards  le- 
vied ;  which  brings  it  within  the  applica- 
tion of  the  do£lrine  in  Crocker  v.  Kelfey  (5),  (5)  s?^  y^- 
whereby  it  appears,  that  if  tenant  in  tail  and  fci'  ** 
makes  a  leafe  for  years  not  warranted  by  Rep!49<^ 
the  ftat.  32  H,  8.  and  afterwards  levies  a 
fine  to  a  ftranger,  or  even  to  the  rever- 
lioner,  and  dies  leaving  ifTue,  neither  the 
ftranger  or  reverfioner  can  avoid  the  leafe 
during  the  lives  of  the  ifTues  in  tail,  for  if 
they  could,  it  mufl  be  by  reafon  of  the  right 
of  entry   transferred  by  the  fine,  which 


{b)  This  notion  of  a  temporary  avoidance  is  not  a 
dodrine  unknown  to  the  common  law«  Vid.  7  Rep^ 
8  b.  9  a.     Co.  Litt.  46  a.     Godb.  325. 
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would  have  come  to  the  iflfue  if  no  fuch 
fine  had  been  levied  y  but  the  law  con- 
demns all  alienations  of  right  only,  whe- 
ther it  be  a  right  of  entry  or  right  of  2C- 
tion ;    and  though  tHe   reverfioner,   by 
fuch  fine  levied  to  ^him^  would  be  in  of 
his  old  reverfron,   yet  as  to  the  IcfTee,  the 
eftate  tail    would    have  continuance  in 
(6)  vid.      law  (6),     By  this  conftruclive  partial  fuf- 
LWingjiU't  penfion  of  the  operation  of  the  fine,  in  the 
aKo'lrrrV/^-  cafc  abovc  fuppofed,  all  the  voluntary  ufcs 
r!>eL, '     would  be  poftponed  to  the  intereft  oi  the 
\^%fT  ^'  purchafer  of  the  leafe,  without  any  greater 
cokc^c.j.   ^ifjuj-baj^^g  Qf  thg  i^g^j  confequences  of 

the  fine  than  was  neceffary  to  give  per- 
feftion  to  fuch  valuable  intereft. 
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XN  returning  to  the  fubjeft  of  voluntary 
fettlements  after  marriage,  our  atten- 
tion is  attrafted  by  a  modern  cafe  { i )  j  in  |[,'2,  «Tcm. 
which  there  were  no  circumftances  but  the  '^'«"^'''««  ^• 
bare  faft  of  the^  fettlement's  being  made  c<>^p-  ^i^- 
after  marriage,  and  which,  though  appear- 
ing to  reft  on  the  refpedable  motive  of 
maKjng    provifion  for  a  family,  was  ad- 
judged  to  be  clearly  within  the  flratutt 
27  Eliz,  by  the  fame  judges,  who  afterwards 
determined  the  cafe  of  Doe  v.  Routledge. 
R.  E.  and  M.  his  wife,  after  their  mar- 
riage in  17 ''6,  conveyed  the  premifes  in 
queftion  to  trufte^s,  in  truft  for  the  faid 
K.  E.  during  life,  remainder  to  his  wife 
for  Ufe,  remainder  to  the  iffue  of  the  faid 
R.  E.  and  M.  in  tail,  remainder,  in  de- 
fault of  iffue,  to  the  right  heirs  of  the  faid 
R.  E.  and  afterwards  in  1769^  the  faid*. 
R.  E,  and  M.,  by  indentures  of  leafe  and 
relfafe,  made  a  mortgage  in  fee  of  the 

P  3  pre- 
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premifes  in  queftion  to  D.  S.  for  fecuring 
the  payment  of  750/.  the  mortgagee 
having  fall  notice  from  a  third  perfon  that 
the  premifcs  had  been  fettled  as  before 
mentioned.  •  The  court  had  no  difficulty, 
notwithftanding  what  was  urged  by  the 
counfel  for  the  defendant  as  to  this  cir-^ 
cumftance  of  notice,  in  deciding  for  the 
leflbr  of  the  plaintiff,  who  was  the  heir  of 
the  mortgagee. 

ch  kfp!"*        ^"  ^  ^^*^^  ^^^^»  (^)  *^  *^®  ^^^^  efFcft, 
14S.  E-.-chn  determined  in  the  court  of  Chancery,  where 

V.  Tcmpiar,  J  ' 

a  fettlement  ^  was  made  by  C.  E.  after 
marriage,  in  which  the  lands  were  con- 
veyed to  a  truftee  to  family  ufes,  but  re- 
ferving  a  power  to  fell,  and  containing  a 
claufe,  whereby  it  was  covenanted  that 
the  purchafe  money  fhould  be  paid  to  the 
truftee  in  order  to  be  by  him  laid  out  in 
land  to  be  fettled  to  the  fame  ufes.  C*  E. 
afterwards  fold  the  land,  and  the  purchafer 
having  notice  of  the  covenant,  paid  the 
money  to  C.  E.  who  foon  after  died 
infolvent,  leaving  a  widow  and  feveral 
children;  by  whom  a  bill  was  brought 
eg^inft  the    reprefentatives    pf   the   de- 

(reafed 
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ceafed  purchafcr  to  have  the  purchafe 
money  repaid  to  the  truftees  to  be  laid 
out  to  the  ufes  of  the  fettlenient.  And 
though  it  was  contended,  that,  as  the 
covenant  appeared  upon  the  face  of  the 
abftracV,  and  confequently  the  purchafer 
had  full  notice  thereof,  the  money  fhould 
be  confidered  as  cloathed  with  the  fame 
ufes  with  which  the  land  was  cloathed  as 
againft  a  purchafer  with  fuch  notice,  yet 
it  was  faid  by  the  court,  that,  although 
it  would  have  been  as  well  if,  at  firft,  the 
voluntary  fettlement  had  not  been  thought 
fo  little  of,  yet  that  the  rule  was  fuch, 
and  fo  many  eftates  (lood  upon  it,  that  it 
could  not  be  ihaken  -,  and  it  was  adjudged 
accordingly. 

-  And  where  a  leafe  after  marriage  was 
affigned  to  a  truftee  in  ttuft  for  the  huf- 
band  for  life,  remainder  to  his  wife  for 
life,  remainder  to  the  iffue  of  the  mar- 
riage; the  premifes  being  alfo  ful>je6):  to  a 
mortgage,  and  afterwards  A.  B.  con- 
trafted  for  and  abfolutely  purchased  the 
premifes  for  a  valuable  confideration,  and 
without  notice  of  the  fettlwnent  or  mort- 

P  4  gage. 
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gage,  it  was  decreed,  that  the  truftee  (hoald 
convey  the  legal  eftate  to  the  purchafcr, 
to  whom  the  fettlement  was  ordered  to  be 
given  up,  and  that  the  hu(band  (hould 
6^  ^^d^"    P^y  ^^  ^^^  mortgage  money  (3), 

vicJ.  Reg. 

Lib.  173^).  ^        , 

foi.  1 83.  Again  in  the  late  cafe  of  Pringle  v,  Hodg-^ 

(4)  3  Vex.  fin{^y  where  a  huftand  made  9  fettle-- 
jua.617.      ment  after  marriage  of  (Vcck  (landing  in 

bis  wife's  name,  which  was  transferred  to 
'  truftecs  for  the   purpofe,  the   fettlement 

was    confidered   as  fraudulent  and   void 

againft  creditors- 

Thus  a  pretty  uniform  feries  of  refolu- 

(5)Vid.      tions(5)  have  fixed  the  law  as  to  fettle* 

fch'ca!^    ments  made  after  marriage,  where  they 

vcrn.  294.    ^^v^  httn  diflated  only  by  a  fpontaneous 

iVcrn  272.  movement  of  afFeftion  or  prudence.     Nor 

have   the  courts   yet  confidered  the  cir- 

cumftances  of  the  family  at  -the  time,  or 

the  degree  of  moral  exigency  in  the  call 

for  thefe  provifions  as  furnifhing  a  confi- 

deration  fufRcient  to  take  a  cafe  out  of 

the  ftatute  27  Eliz.     Yet,  it  cannot  be  faid, 

that  a  fettlement  by  a  hufband  upon  a 

wife  and  children  deftitute  of  any  certain 

provifion. 
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provifion,  does  not,  according  to  the  rule 
of  common  benevolence  by  which  hu- 
man aiSHons  ought  reciprocally  to  be 
judged,  raife  a  prefuhiption  in  favour  of 
his  motives.  But  the  ambiguity  of  fuch 
a  cafe  has,  notwithftanding  this,  always 
been  confidered  as  bringing  it  within  the 
purview  of  this  ftatute,  the  general  policy 
of  which  requires  that  its  operation  fhould 
not  be  affeded  by  fuch  plaufible  dtftinc- 
tions  as  might  ferve  perhaps  only  to  exer- 
cife  the  dexterity,  and  multiply  the  dif- 
guifes  of  fraud.  Common  prefumption 
has,  therefore,  been  made  to  give  way  to 
the  legal  prefumption  arifing  upon  this 
ftatute;  and  the  integrity  of  contracts  and 
fafety  of  property,  for  which  this  law 
provides,  is  confidered  as  depending  upon 
a  more  rigorous  tell  of  honefty  than  is  re- 
quired by  the  rules  of  ordinary  caution, 
or  confident  with  the  claims  of  common 
urbanity. 


% 


I 


1 


ii8  Settlements  after  Marriage    Ch.III. 


B 


SECTION     IV. 

UT  though  the  courts  have  fo  far  ap- 
peared to  acquiefce  in  this  political 
.    conftruflion  of  the  ftatute,  yet  they  have 
always  (hewn  an  alacrity  in  admitting  cir- 
cumftances  to  bring  thefe  fettlements  after 
marriage  within  the  fupport  of  a  valuable 
confideration.     Thus,  wherever  it  has  ap- 
peared in  proof  that  fettlements  after  mar- 
riage have  been  grounded  on  covenants  or 
agreements  entered  into  before  marriage, 
they  have  been  regarded  as  wholly  out  of 
the  ftatiite,  and   fuftainable  again  ft  the 
claims  of  creditors  or  fubfequent  purcha- 
0)v^d.      chafers  ( I ).     Accordingly,  in  a  cafe  (2) 
Abr.  .354-     where,  upon  a  treaty  of  marriage  between 
rKcb/6.     F.  D.  and  the  daughter  of  W.  S.  it  had 
j>rakc.       been  agreed  by  articles  reciting  that  a  por- 
^93/  str*  tion  ftiould  be  paid,  (which  was  proved  to 
vyt\z^l    have  been  afterwards  paid,)  that  F.  D., 
Tkck  700.  ^^^  was  poflcffed  of  a  legal  eftate  in  the 
f!^^''''      lands  in  queftion   for  a  term  of  ninety 
years,  and  entitled  to  the  truft  of  the  inhe- 
ritance 


r 
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ritance  of  the  fame  lands,  (hould  convey 
them  to  himfeif  and  his  wife,  and  the  heirs 
of  their  two  bodies  by  way  of  jointure  for 
his  wife,  and  provifion  for  the  family,  and 
the  marriage  had  taken  efFedt ;  and  after- 
wards F.  D.,  by  indenture,  reciting  the 
faid  articles,  had  alligned  his  term  of  ninety 
years  to  W.  S.  and  another  in  truft  for 
himielf  for  life,  remainder  to  his  wife  for 
life,  and  afterwards  to  the,  heirs  male  of 
their  two  bodies  ;  and  by  the  fame  deed 
limited  the  truft  of  the  inheritance  in  the 
fame  manner  5  and  then  had  granted  a 
rent,  out  of  the  fame  lands,  of  400  /.  per 
annum,  for  valuable  conuderation,  with 
power  to  the  grantee  to  enter  and  hoFd 
till  fatisfaflion,  and  afterwards  the  faid 
F.  D.  and  his  wife  being  dead,  and  the 
rent  being  in  arrear  the  grantee  had  en- 
tered, and  then  the  truftees  had  affigned 
the  term  of  ninety  years  to  Sir  W,  D.  the 
heir  male  of  the  faid  F.  D.  and  his  wife 
and  leflbr  of  the  plaintiff;  it  was  without 
difficulty  adjudged,  that  the  fettlement, 
being  in  purfuance  of  articles  made  before 
the  marriage,  had  not  the  leaft  colour  of 
fraud  to  enable  a  purchafer  to  avoid  it ; 

•  and 
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and  that  an  agreement  fcrt"  fuch  a  fcttk- 
ment  would  have  been  fuffieicnt. 

The  efficacy  afcribed,  in  the  cafe  above 
cited,  to  a  mere  verbal  engagement  be- 
fore marriage,  in  fulrnifhing  a  confidera- 
tion  fufficient  to  fupport  fubfequent  fct- 
tlements,  has  flowed  from  a  ftiong  pre- 
diledion  to  thefe  family  provifions,  by 
which  the  courts  appear  to  have  been  uni- 
formly aftuated.  The  firft  cafe  occurring 
in  the  books  in  which  the  dodrineis  recog- 
nized is  that  of  Dame  Grijin  v.  Stan- 
(3)cro.  hope  I i)^  which,  as  far  as  it  refpeils  the 
the  point  under  confideration,  is  as  roi- 
lows :  Upon  a  tieaty  of  marriage  between 
R.  G.  and  S.  the  faid  R.  G.  promifcdto 
aflurc  1,000  A  per  annum  to  his  intended 
wife  for  her  jointure,  his  eftate  being  worth 
\2^oool.  per  ' annum  \  and  flie  repofmg 
contiucnce  in  iacli  promife  married  hiin 
without  any  affurance  or  covenant  m 
writing  whatfoever.  But  the  faid  R.  0* 
afterwards,  by  deed  conveyed  lands  of 
great  value  to  fome  friends  of  his  wife  to 
the  ufe  of  her  the  faid  S.  for  the  term  of 

one  hundred  years,   if    (he  fliould   live 

•  fo 
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io  long,  to  commence  after  his^  death  \ 
and  by  ^n  indorfement  on  the  deed  its  in* 
tent  was  expreffed  to  be,  that  when  there 
(hould  be  a  jointure  of  i  ,000  /•  per  annum 
fettled  upon  the  faid  S*  according  to  the 
agreement  before  marriage,  then  the  leafe 
(hould  be  void ;  and  it  was  held  by  the 
court  I  hat  this  leafe  being  made  in  purfu* 
ance  of  the  faid  promife,  was  grounded 
upon  a  good  confideration  and  not  frau- 
dulent. ^ 

And  in  the  cafe  oiLavWtder  v.  Blackjlone, 
above  cited,  it  was  admitted,  that  if  the 
fettlement,  which  ^  was  made  after  mar- 
riage, had  been  conformable  to  the  pro- 
mife in  that  cafe  proved  to  have  been  made 
before  marriage,  it  would  have  flood  upon 
a  fufficient  coniideration  to  be  maintain^ 
able  even  againft  a  purchafer. 

This  doflrine  has  been  further  con- 
firmed by  a  cafe  determined  in  the  court 
of  Chancery  (4) ;  from  which  cafe,  how-  (^)  ^  yer. 
ever,  it  appears  doubtful,  where  a  fettle-  i^^J^^'^I 
ment,  made  after  marriage  in  purfuance  '"*: 
of   fuch  verbal  agreement'  made  before 
c  mar- 
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marriage,  refts  wholly  on  articles,  how  fat 
equity  will  affift  the  iffue,  on  their  applica- 
tion for  fpecific  relief^  againft  adverft 
claimants.  But  the  point  feems  to  turn 
upon  the  diftinftion  between  the  claims  of 
general  creditors,  and  thofe  of  purchafcrs 
and  incumbrancers,whichlaft  are  always  ob* 
jcftsoftooftrongapredileftion,foranycon* 

fideration  to  prevail  with  a  court  of  Equity 
to  deprive  them  of  their  advantage  at  law* 

H,  H.  in  the  year  1688,  executed  a 
deed,  whereby  Ae  family  ellate  was  con- 
veyed to  truftees,  and  their  heirs,  on  truft^ 
to  raife  feveral  fums,  with  a  provifo^  that 
as  foon  as  J*  H.  his  fon,  fhould  marry, 
the  truftees  Ihould  convey  the  legal  eftate 
to  John  and  his  heirs.  In  1693,  j- H. 
married  the  daughter  of  Sir  R.  M.  and,  in 
2694,  made  a  fettlement  of  his  eftate^ 
whereby,  reciting  that  he  had  inter- 
married as  aforefaid  j  and  that  Sir  R*  M. 
and  D.  M.  his  wife's  grandmother,  in 
con  fideration  of  the  faid  marriage,  and 
the  covenants,  grants,  and  agreements 
above-mentioned,  had  paid,  or  agreed  and 
fecured  to  pay,  to  J.  H.  2,000/.  for  the 

manias^ 
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marriage  portion  of  his  faid  wife/'  he 
covenanted  to  convey  his  eftate,  by  fines 
or  recoveries,  to  certain  ufes  j  and  further 
covenanted  that,  till  the  fines  were  levied, 
he  and  his  heirs  would  (land  feized  to  thofc 
ufes.  The  ufes  were  to  himfelf  for  life, 
remainder,  as  to  part,  to'his  wiffe,  towards 
her  'jointure ;  remainder  to  the  firft  and 
other  fons  of  the  marriage  in  tail  male ; 
remainder  to  truftees  for  ninety^nine  years, 
in  default  of  iffue  male,  on  truft,  that  if 
there  fhould  be  nojflue  male,  and  two 
or  more  daughters  of  the  marriage,  to 
raife  8,000  /.  for  their  portions,  to  be  paid 
to  theni  at  twenty-one  years  of  age,  or 
marriage.  J,  H.  died  in  1707,  leaving  by 
this  marriage,  fix  children,  two  fons,  Ri- 
chard and  John,  and  four  daughters.  His 
widow  died  in  1709.  Richard  and  John 
fucceffively  came  into  the  poflTefllon  of 
this  eftate  and  died,  living  the  fifters, 
without  iflTue  male.  And  three  bills  were 
brought  I  the  firft  by  creditors  j  the  fe- 
cond  by  Sir  R.  U.  devifee  of  the  real  eftate 
of  John,  fubje6l  to  his  debts  and  incum- 
brances, to  have  the  will  eftablifhed  and 
the  trufts  thereof  performed ;  and  part  of 

the 
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the  relief  prayed  in  thefe  two  bills  was  to 
have  the  faid  ^fettlement  fet  afide.  The 
third  bill  was  brought  by  the  hufband  of 
one  of  the  fifters  and  his  wife,  to  have  the 
benefit  of  the  fcttlemcnt,  as  far  as  it  re- 
lated to  the  truft  term  of  ninety-nine 
years  for  raifing  8,000  /.  for  daughters  in 
default  of  iffue  male;  a  fourth  part  of 
which  fum  was  claimed  by  her,  in  the 
event,  which  had  happened,  of  the  failure 
of  iffue  male  of  her  father  and  brothers. 

Among  the  objections  made  to  the  {)er* 
formance  of  thefe  articles,  it  was  infiftedi 
that  as  they  were  made  after  maniage, 
they  muft  be  confidered  as  voluntary.  And 
that,  though  it  was  true  in  general,  that  a  fct- 
tlement  made  after  marriage,  if  a  portion 
was  paid,  or  fecured  to  be  paid  at  the  time  of 
fuch  fettlement,  though  no  articles  or  agree- 
ment were  entered  into  before  marriage, 
was  equal  to  a  fettlement  before  marri- 
age^ yct>  ii^  Jhis  cafe,  it  could. not  be 
inferred  from  the  recital,  that  the  portion 
agreed  to  be  paid  at  the  time  of  the  mar- 
riage, related  to  any  propofed  fettlement 

to  be  executed  afterwards;    (o  that  the 

hufband 
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hufband  was  to  haVe  the  portion  whether 
the  fettlement  was  made  or  not,  and  there* 
fore  fiich  fettlement  moved  Voluntarily 
from  him.  But  the  Chancellor,  after 
taking  notice  that  there  was  no  pretence 
or  colour  for  a  bill  to  be  relieved  againft 
this  fettlement,  which  there  was  no  fraud 
or  inipofition  to  impeach ;  and  that  the 
true  queftion  arofe  upon  the  third  bill, 
containing  the  prayer  for  a  fpecific  execu- 
tion, obferved,  that  there  were  many  iri- 
ftances,  where  articles  after  marriage  had 
been  decreed  to  be  performed  in  that 
court,  after  a  length  of  time  had  elapfed  i 
and  that,  though  it  was  rightly  admitted, 
that  the  payment  of  a  portion  'made  a 
fettlement  after  marriage  equal  to  one  \ 
executed  before ;  it  was  wrongly  objected, 
that,  in  this  cafe,  the  words-  of  the  fettle-  ^ 
ment  did  not  fo  refer  to  the  agreement, 
in  confideration  of  the  portion,  as  to  war- 
rant the  inference  of  its  being  in  purfuance 
of  fuch  agreement ;  for  the  portion  'was 
paid  in  confideration  of  the  covenants, 
grants,  and  agreements  after  mentioned. 

With  refpeft  to  an  objedlion  which  had 
been  drawn  from  the  fettlement's  being  cpce- 

'    Q^  cutory 
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cutory  and  refting  in  covenant,  the  Chan- 
cellor remarked,  that  this  was  not  alto* 
gether  the  cafe,  for  that  the  covenant  to 
fland  feized  amounted  {a)  to  a  fcttlts- 
meat  of  the  equitable  eftate,  which  was 
all  that  the  fettler  had  in  him  at  the 
*  time.  But  fuppofing  it  had  refted  wholly 
in  articles,  inftances  had  been  frequent, 
wherein  fuch  articles  on  marriage  were 
never  meant  to  be  carried  into  execution 
by  an  actual  fettlement :  yet,  as  againft 
the  parties  and  the  family,  performance 
of  fuch  articles  had  been  compelledi 
though  not  perhaps  againft  purchafers. 
Length  of  time,  he  obferved,  was  no  good 
objedtion,  for  it  muft  not  be  computed  from 
the  date  of  the  articles,  but  from  the  event 
which  had  happened.  Thefe  bdies  had  no 


[a)  In  f he  cafe  of  ffTnte  v.  Th^mhrough^  Pfec. '« 
Chan.  428.  where  there  was  no  covenant  to  ixai 
feized  in  the  mean  time,  as  in  the  cafe  cited  in  the  tttU 
but  the  fettlement  refled  purely  iri  covenant.  Lord 
Harcourt  feemed  to  think,  that,  ffom  the  circuroftance 
of  the  portion's  being  paid  at  the  time,  and  the  Cham* 
berlain  of  London's  being  a  party,  (it  being  an  orphao'i 
portion),  it  was  more  than  articles,  and  ought  to  be 
looked  upon  as  a  fettlement,  though  a  very  infirm  ^^ 
iinperfedl  one.  But  this  notion  of  an  infirm  fcttleme&t 
was  thought  unintelligible  by  the  bar. 
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right  to  their  demand  until  failure  of  ifllie 
nale^  which  had  happened  but  lately.  Sup- 
poling  Richard  or  John  had  made  thofe  con- 
veyances Or  fettkments,  and  incurred  all 
thofe  debts^  and  left  iffue  male,  the  iffue  male 
would  have  had  a  right  to  have  theie  articles 
carried  into  execution  for  their  benefit,  not-  • 
withflanding  the  behaviour  of  Richard  or 
John,  not  as  againft  mortgagees  and  in- 
cumbrancers without  notice,  but  as  againft 
volunteers  under  John  or  his  general  cre^ 
ditors  {b)  only*  And  if  the  ifTue  male 
would  unqueflionably  have  this  right, 
there  is  the  fame  reafon  that  the  daughters 
ihould  have  the  fame  benefit. 

Thus,  in  the  cdfe  laft  above  cited,  we 
©bferve,  that,  though  it  has  be^ri  clearly 
e^ablifhed  at  law,  that  a  fettlement  after 


*< 


.  (h)  The  reader  fliould  be  reminded,  tjiat,  by  geheral 
creditor^  hereto  b  meant,  a  creditor  whole  debt  had  ex« 
iftence  before  the  voluntary  fettlement.  He  may  hav« 
read  in  a  former  part  of  this  cffay,  that  fuch  family 
fettlements  after  marriage^  i/^^ithoui  wy  confideration 
but  that  of  proVifiofl  fdr  children,  is  fupported  in  all 
courts  againft  the  creditor  by  contrad,  pofterior  to  th# 
fettlement* 

Qjt  marriage- 
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marriage^  if  made  in  purfuance  even  of 
a  parol  agreement  before  marriage^  (hall 
not  be  impeached  by  a  purchafer  for  vaJu* 
able  confideration,  yet,  where  fuch  a  fet- 
tl^ment  after  marriage  refts  in  covenantor 
articles  only,  and  application  is  made  to 
a  court  of  equity  for  its  aid  in  compelling 
a  fpecific  execution  i  it  vtrili  not  lend  its 
afliftance  to  the  prejudice  of  a  purchafer 
or  mortgagee,  though  it  w  ill  enforce  exe- 
cution as  againft  the  general  creditor  [c\ 

The 


[c]  In  White  v.  Thomborough^  Prec.  in  Chan.  426« 
which  was  a  cafe  wherein  a  fettkment,  refting  in  cove- 
nant only,  was  made  after  marriage,  in  conlideration  of 
a  portion,  the  court  decreed  performance  in  favoor  of 
a  daughter  of  the  marriage  againft  creditors,  who  had 
even  acquired  the  legal  eftate  by  the  will  of  the  heir  at 
law^f  the  fcttler.  But  the  reporter  takes  notice  that 
ievefal  -at  ^he-bar  were  much  dilTatisfied  witK  this  de- 
cree, as  thinking  that  the  court  ought  not  to  have  in- 
terfered, to  take  from  juH  creditors  their  advantage  at 
law* 

ft  I  * 

It  is  plain  that  this  decree  carried  the  relief  a  ilep 

beyond  the  cafe  of  Rajnjdtn  v.  Hiltotiy  and  perhaps 

beyond  the  proper  boundary  line,  fincc  the  creditor  in 

IFhite  V.  "Phornlorough  was  not    the  general  creditor 

againft  whom  Lord  Hard wicke  allowed  fuch  articles 

after  marriage  (the  cafe?  being  the  fame  in  principal 

whether 
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The  tender  regard,  therefore,  of  this  court 
for  the  interefts  of  valuable  purchafers, 
operates,  in  fuch  a  cafe,  independently  of 
the  (latute  27  EUiz.  which,  according  to  the 
meafure  of  relief  afcribed  to  it  by  the  con- 
fl:ru6lion  of  legal  courts,  gives  no  advan- 
tage to  purchafers  where  they  claim  againfl: 
a  precedent  fettlement,  circumftanced  a^ 
that  which  has  juft  been  confidered.  The 
Chancellor,  however,  in  that  cafe,  gave  a 
clear  opinion  that,  viewing  the  articles  as 
a  Jettlementf  there  was  no  colour  for  fet- 
ting  them  afide  in  favour  either  of  pur- 
chafers or  creditors,  and  that  there  was  a 
ground  for  regarding  the  articles  in  quef- 

tion,  in  this  light  of  an  aftual  equitable 
fettlennent,  fince,  if  the  fubjedl  matter  had 

been  legal,  the  covenant  to  (land  feized 

would  have  fo  operated  at  law  {d). 

It 


Jk. 


whether  the  articles  be  in  confideration  of  a  portion  paid 
aftermarriage,  or  of  an  agreement  before  marriage)  t6 
be  carried  into  execution,  but  a  creditor  Sanding  on  the 
fame  foot  with  a  purchafer  or  incumbrancer,  fince,  to  ^ 
claim  which  was  valuable,  he  added  the  legal  eftate. 

,{d)  In  Trtvor  v.  Trevor^  1  P.  Wms.  622.  notwith- 
Itanding  a  covenant  tg  ftand  feized  until  the  fcttlement 

0^3  fliould 
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It  feems,  therefore,  that  if  fuch  fcttle- 
ment  after  marriage^  in  purfuance  of  an 

■^    I    ■■■    ■■     I      ■will— ^— ^.  II         ap  ■  ■     Ml  mtmim^mm^mmmmt^mfmmtm^mm^m^^m^m0i^mmmmm^mmmm^ 

ihould  be  madei  was  contained  in  the  articles,  where  the 
fcttler's  edate  too  was  legaU  the  Chancellor  would  not 
treat  them  as  an  aStual  and  final  i^ttlement,  (ince,  if  thejr 
bad  been  left  fo  to  operate,  the  intention  of  the  partiei 
would  have  been  contravened  ;  but  carried  them  vrV/tf- 
ally  into  execution,  againft  a  volunteer  under  the 
articles,  by  dire3ing  afettlement  co^efpondent  to  the 
true  intention  of  the  parties.  But^  in  the  fame  cale, 
the  court  refufed  to  diflurb  the  eflate  of  a  purchafer 
of  a  fmall  part  of  the  fame  premifes  for  a  valuable  coa« 
iideration,  without  notice.  And,  it  feems,  that  the 
interference  of  courts  of  equity,  in  dire£liog  fettlements 
variant  from  the  verbal  import  of  the  articles  on  which 
they  are  grounded,  and  rectifying  fuch  as  correfpond  tt 
terms  fo  as  to  parry  into  eife^  the  clear  intention  of  the 
parties,  is  n^wtt  extended  to  the  diflurbance  of  apy  valuable 
purchafer;  although  the  ground  of  re;lief,in  thefe  cafes,  in* 
volves  an  admiflion  of  valuable  intereft  in  the  objedtio 
whofe  favour  it  is  exerted.  And  though  fuch  yaluaUepur- 
cfaafer  may  have  bought  with  notice  of  the  articlei)  or, 
'  of  both  articles  and  fettlement  where  the  articles  bavs 

been  literally  executed,  yet  he  «  not  aflfeScd  by/«^ 
ppticei  for  he  is  not  expe£led  to  be  cognizant  of  tht 
fules  of  equity,  in  UHe  manner  a$  of  the  rules  of  iav* 
Ambl.  a88.  517.  It  is  true,  that  in  fFhite  v.  Tben^ 
korough^  this  fp6cies  of  relief  was  given  againft  the  credi- 
tor, whofe  claim  was  in  equal  degree  with  that  of } 
purchafer  for  value,  fince  he  had  obtained  the  kp' 
edate  by  devife,  but  that  decree  was  thought  very  extra* 
ordinary^  et  yid.  the  cafe  Prec.  in  Chan.  4:%$* 

agreemcof 
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agreement  before  marriage,  refts  upon  a 
conveyance  pcrfeftcd  at  law,  it  will  be  va- 
lid as  againft  fubfequent  creditors  and 
purchafersy  in  all  courts.  But  the  anxi- 
ety of  courts  of  equity,  for  the  fafety  of 
purchafers/has  induced  them,  where  fuch 
valuable  poll- nuptial  fettleuients  reil  on 
articles,  to  refufe  their  afliftance  in  com« 
pelling  a  fpcclfic  performance,  againft  va- 
luable purchafers  who  have  obtained  a 
legal  tonveyancci  and,  in  this  inftance^ 
their  refped  tp  purchafers  appears  to  have 
carried  them  beyond  the  meafure  of  con-r 
ftruflive  feverity,  to  which  courts  of  law 
have  extended  the  operation  of  thefe  fta* 
tutes.  But  the  relief  afforded  by  courts 
of  equity,  in  compelling  fpecific  perfor- 
mances, has  always  been  confidered  as  the 
fubje£l  of  pure  difcretionary  juftice,  to 
which  they  are  moved  only  by  fpecial 
reafons  of  comparative  equity,  in  the  ba- 
lance of  contending  claims ;  according  to 
the  obfervation  of  Lord  Talbot,  in  the 
cafe  of  Collet  v*  De  Goh  and  Ward{^)  (5)  ca<: 
where  his  Lord/hip  remarked,  that  **  though  xllbfi^, 
the  rule  be  the  fame  in  courts  of  equity  as 
at  law,  upon  the  conftru&ion  of  ftatutes, 

^^4  yet,       . 
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yet,  where  an  aft  is  to  be  carried  iftto  exe^^ 
cutionm  equity,  there ^ are  certain  rules. 
to  be  obferved,  which  will  bind  equally  in 
the  cafe  of  an  a6t  of  parliament,  as  of  the 
common  law/*  In  all  cafes,  therefore, 
where  the  juftice  of  the  cafe  awaits  the 
decifion  of  the  court,  independently  of 
thefe  ftktutes  of  Elizabeth;  the  queftion 
whether  the  purchafer  has  had  notice  or 
not,  is  a  cardinal  point  in  the  tranfa£tion. 

Thus,  in  the  cafe  of  Ram/den  v.  Hilton^ 
above  confidered.  Lord  Hardwicke  ob-* 
feryed,  that  if  there  had  been  ifTue  male  of 
John,  and  they  had  come  into  that  court 
for  a  fpecific  performance,  fqch  afllftance 
mud  have  been  denied  them  a^ainft  in** 
cumbrancers  or  purchafers  without  notice. 
And  the  rule  feems  to  be,  that,  wherever 
a  purchafer  is  before  a  court  of  equity  as 
the  general  obje6t  of  its  patronage,  and 
not  as  aperfon  refting  his  claim  upon  this 
ftatute,  he  mufl  appear  to  have  been,  at 
the  time  pf  his  entering  into. the  contraQ:, 
•  withou|:  notice  of  the  former  alienation  or 
cpntrad.  For  iince  fuch  a  fettlement,  as 
ip  thecafQ  lait/Cpnfidered^  being  grounded 

•  on 
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on  a  precedent  agreement^  would  have  pre* 
vailed  at  law,  if,  inftead  of  articles,  it  had 
flood  upon  a  legal  conveyance,  (b  equity^ 
Inhere  fuch  fettlement  refts  only  on  ar- 
ticles, will  follow  the  law  by  enforcix^ 
them  againft  a  purchaier,  unleis  thecoiii- 


tiz 


duft  of  jts  favourite  tais.Jieen. clear  from 
all  fulpicion.  But  where,  though  the  cafe 
comes  into  equity  for  the  fake  of  the  re<- 
fief,  both  the  contending  claims  are  legal,  (o 
that  the  circumftances-of  the  difpute  confti- 
tute  a  cafe  immediately  within  the  operation 
of  the  ftatutes ;  courts  of  equity  will  not,  it 
is  apprehended,  on  mere  equitable  prin- 
ciplesj  put  a  differ  em  cpnflru6lion  on  thefe 


i 


ftatutes  of  Elizabeth  from  that  which  pre- 
vails in  courts  of  law.  Thus  in  Evelyn 
V.  Templar,  above  cited,  where  the  cafe 
turned  wholly  upon  the  flatute  27  Eliz. 
Lord  Chancellor  Thurlow  declared  him- 
felf  reftrained  by  the  cafes,  from  allowing 
any  cfFeft  to  the  circumflance  of  the  pur- 
chafer's  having  notice.  But  in  a  cafe 
wherein  a  valuable  purchafer  has  taken  a 
legal  conveyance  of  the  fubject  of  his  con- 
trad,  after  a  fettlement  of  the  fame 
by    articles    made    lince  marriage,,  but 

purfuant 


% 


iH 


(6)  Vid. 
iifcu  V.  the 
£arl  ofBrnti" 
huryy  Chan. 
Car.  li7. 
ct  vid.  Ox* 
ley  V.  l^t^ 
vid.  Reg. 
lib.  1736. 
/ol.  188. 
where   the 
want  of  no- 
tice in  the 
valuable 
purchafer 
wai  the 
foundation 
of  hia  title 
to  relief. 
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purfuant  to  an  agreement  before^  though 
it  feems,  that,  courts  of  equity  will  genc^ 
rally  rcfufc  to  follow  the  law,  inderoga- 

tion  of  foph  purchl^fer[s^tii^^  whSM_ 

the  purchafer,  cjfflLbgJSxcd  .aith  DQticCi  it 
wilTHepart  from  its  neutrality  and  en- 
force the  articles  notwithftanding  the  va- 
luable confideration  (/).  So  on  the  other 
hand,  if  a  purchafer,  under  articles^  for  va- 
luable confideration,  comes  into  a  court  of 
equity  for  fpecific  relief  againft  an  antecedent 
voluntary  fettlement,  he  will  jetum  back 
empty  handed,  if  it  appear  in  proof  that 
he  bought  with  notice  of  fuch  prior 
claim  (6).  Though,  where,  in  fuch  cafe, 
he  has  obtained  a  conveyance,  a  court  of 
law,  notwithftv^ding  the  circumftance  of 


[e)  In  the  cafe  of  Ferrars  v.  Shenyy  2  Vera.  384«  ^^ 
fcttlcment  probably  reftcd  in  articles  only,  and  ihcn  the- 
queftion  of  notice  to  the  purchafer  might  properly  come 
before  the  cpurt-  But  that  CJ^fe  extends  conftrufli^ 
notice  very  far.  Its  authority  i$  defied  by  Lord  Htfdr 
>iriclip.  Ambl.  189.  The  faid  cafes  of  Ferrars  v.  Sherrb 
and  Bijcoe  v.  the  Earl  of  Banbury^  have  carried  to  ex- 
tremity the  doflrine  of  implied  notice*  ,Thc  fenuble 
mean  is  concifely  dated  in  Moor  v.  Bennet^  %  Chaftj 
Ca*  246. 

notice, 
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notice,  muft  fupport  his  title,  upon  tht 
upiform  fpnUrviflion  of  the  ftatute. 

It  may  not  hp  improper  in  this  place 
to  remark,  that^  wherever  the  tranfadtion 
either  with  the  ^x^  claimant  or  with  the 
fubfequent  purchafer,  is  not  executed  by  a 
legal  conveyance^  but  one  or  other  of  them 
refts  in  contract  or  covenant,  the  cafe  muft 
neceflarily  come  into  a  court  of  equity ; 
(inee  a  court  of  law^  while  it  ftands'  in  s 

fuch  a  predicament,  can  give  no  judgment 
upon  it  under  the  ftatute  27  Eliz^  Thus 
in  the  cafe  of  Holford  v.  Holford  (7),  ^^^ 
where  the  purchafer  claimed  by  articles^ 
and  the  court  of  chancery  direfled  an  iflue 
to  try  the  fa£t  of  fraud  5  application  wns 
made  to  the  court  on  the  part  of  the  plain-* ' 
tiff,  to  direft  that  an  actual  conveyance 
-ibould  be  admitted*  in  order  that  thequeC* 
tioii,  upon  the  ftatute  of  Elizabeth,  might 
come  into  iffue;  otherwife,  though  the 
queftion  of  fraud  might  be  examinable 
generally,  yet  the  particular  conftruftive 
fraud  upon  the  ftatute  could  not  be  made 
a  point  for  the  jury.  But  the  application 
was  unfuccefsful 
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SECTION    V. 


1 


T  appears,  however,  that  the  indulgent 
inclination  of  the  courts  of  equity  to- 
wards thefe  cafes  of  fettlements  after  mar- 
riage, induces  them  to  look  very  narrowly 
into  th  e  t ranfa6tion ,  in  order  to  find  a  ground 
for  fuftaining  them  againft  creditors.  Per- 
haps, a  mere  recital  in  a  family  fettlement  of 
an  agreement  before  marriage,  unfupport- 
ed  by  collateral  circumftances,  has  not  yet 
been  fufFered  to  outweigh  the  objeftions 
upon  the  ftatute,  yet,  it  feems,  that  very 
flight  conconiitant  fa£ts  have  given  to 
thefe  recitals  the  efFeft  of  proofs.  Thus> 
(0  ^^^'  in  an  anonymous  cafe  ( i ),  where  a  fecpnd 
xoi.  marriage  fettlement  was  recited  to  be  made 
in  confideration  that  the  wife  had  parted 
with  her  intereft  under  a  former  fettlement^ 
which  appeared  to  have  been  made  after  the 
marriage,  but  which  was  recited  tohavebeea 
made  in  confideration  of  a  portion  fecured^ 

the 
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the  court,  vAxhoMt  proof  of  any  previous 
agreement  for  the  prior  fettlementyprefumed 
fuch  agreement,  and  upon  the  ikengtb 
of  fuch  prefumption  decreed  the  fecond 
fettlement  not  voluntary  againft  creditors; 
The  fcanty  report  of  that  cafe  leaves  u^ 
Ignorant  of  any  circumftances  Which  may 
have  given  credibility  to  the  recital;  but 
it  18  eafy  to  imagine  fadts  to  have  been 
made  out  to  fill  up  the  outline  v^ith  the 
features  and  colourings  of  ftrong.  prd^a^ 
bility. 


^  I 


In  tbe  cafe  of  Ramfden  v.  Hylton,  above 
noticed^ .  the  court  declared  itfelf  iatif- 
fied  that  the  portion  was  paid^  which  was 
recited  to  be  the  obje£t  of  an  agrees 
ment  on  the  marriage^  in  purfuance  of 
which »  the  fettlement  after  ixttrriagCy  coa^ 
taining  fuch  recital,  was  made.  The  Chan* 
cellor,  putting  together  all  the  dxrum-* 
ftances  of  that  cafe,  was  periiiaded  of  the 
yerity  of  the  recital ;  but  he-expreffed  his 
opinion  to  be,  that  proof  only  of  the  agreed 
-mdtt  for  the  portion,  as  the  confideration 
of  the  confequent  fettlement,  was  fufii* 
cient  to  make  the  ifTues  of  the  marriage 

valuable 


» ■ « 
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Valuable  purchafers ;  and  he  declared  his 
wonder  that  fo  much  proof  had  been  pro- 
duced at  fuch  a  diftance  of  time*  From 
which  intimations  there  is  ground  for  fup«» 
p^fing  that  fome  circumftances  not  api 
pearing  in  the  Report  added  weight  to  the 
recital  in  the  fettlement,  and  that  in  fuch 
cafes  ibme  teftimony  from  corroborati  vefa^s 
is  expelled  to  be  produced,  though  widi 
great  allowance  for  difperfion  by  length 
of  time. 


ii)  I  Vn. 

lira.  196. 
i)minUfs  T. 


•  / 


In  a fubfequent  cafe  (2)  Harriet  D.  oeiog 
entitled  undkr  tl|e  will  of  P.  D.  her  fa- 
ther,  to  1000  L  in  the  3  per  cents,  and  to 
fome  other  ftock,  and  alfo  to  a  (hare  of  the 
reiiduary  eftate,  married  J.  C.  After  the 
marriage  a  fettlement  by  indenture  was 
made^  reciting  a  parol  agreement  before  mar- 
riage to  fettle  her  property ;  and  fettling  it 
in  purfuance  of  that  agreement  upon  truf^ 
tees  in  truii  out  of  the  annual  proceeds 
to  pay  100  /.  per  annum  to  the  wife  for 
her  feparate  ufe,  and  to  pay  the  remain- 
der of  the  produce  to  the  hufband  for 
life,  then  to  the  wife  for  life,  then  among 
the  children  of  the  marriage  as  the  fur« 

vivor 
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tivor  ihould  appoint.  Harriet  C.  the  wife^ 
being  dead^  a  bill  was  filed  by  the  credi- 
tors of  J.  C  praying  that  the  fettlement 
might  be  declared  fraudulent  and  void 
againft  creditors^  an<i  be  fet  afide,  and  for 
an  account  of  the  effeds  of  the  teftator  - 
P«  D4  and  that  the  refidue,  after  payment 
of  hia  debt8»  l^acies,  and  funeral  ex- 
pencest  might  be  ^certained;  and  that 
the  fliare  thereof  to  which  Harriet  C.  was 
entitled^  and  fo  much  flock  as  belonged 
to  her  under  the  wil]»  and  was  yet 
unfold,  might  be  applied  to  the  payment 
and  fatisfa£lion  of  the  creditors  of  J.  C 
The  Chancellor  was  of  opinion  in  favour 
of  the  fettlement^  notwithftanding  it  was 
urged  at  the  bar^  and  admitted  by  the 
court,  that  a  parol  agreement  or  fettle- 
ment previous  to  mairiage  is  abfolutely 
void  J  and  that  a  fubfequent  marriage  is  not  a 
part-execution  of  fuchan  agreement  to  take 
it  out  of  the  (latute  of  frauds  and  perjuries, 
and  enable  the  court  to  proceed  in  com- 
pelling a  complete  performance.  We 
may  obferve  in  this  cafe,  that,  though  the 
court  feemed  to  carry  very  far  its  complai- 

3  fance 
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(3)  t'id. 
2Atk.  6oi. 
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fence  to  Ihefe  recitals^  the  validity  of 
the  fettlement  in  queftioti  was  not  thought 
lieceffary  to  ground  the  denial  of  relief, 
for  the  Chancellor  was  flrrongly  of  opi- 
nion that  creditors  could  not  obtain  fatit* 
fadion  of  their  debts  out  oi  Jtock  by  the 
afliftance  of  that  court  any  more  than  by 
execution  at  law.  It  may  be  remarked 
alfo  that  in  the  above  cafe  the  wife's  pfo- 
pcrty  (3)  was  the  fubject  of  the  fettlement, 
which  may  be  looked  upon  as  a  circum- 
ftance  corroborative  of  the  redtal,  by  heigh- 
tening the  probability  of  a  pre-exiftent  agree- 
ment; or  may  be  regarded  as  furniftiing 
of  itfelf  a  confideration  for  the  fettlenlent 
fufficicnt  to  fupport  it  without  refort  to  the 
iuppofition  of  any  agreement  before  mar- 

fiage.  For  it  appears  to  be  very  confohant 
with  reafon  and  ufage  that  the  wife's  for- 
tune  (hould  not  be  given  up  to  the  hulband 
without  fome  previous  (Hpulation  for  pro- 
viiions  for  herfelf  and  future  family,  and 
therefore  a  recital  to  this  efFe6l  in  a  fettle- 

• 

merit  after  marriage  of  the  wife's  property 
finds  credit  with  a  court  of  equity,  which 
will  befriend  no  fubfequent  claims  in  dc- 

I  rogation 
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rogation  thereof;  and  in  the  cafe  of  Brown 
V.  Jones  (4),  where  the  portion  which  was  (j^»  ^tk: 
given  to  the  hufband  by  the  wife*s  brother 
was  paid  three  months  before  the  fettle- 
men  t  was  executed,  but  in  the  receipt  given 
to  the  brother,  the  intention  of  making  a 
fettlcrpent  was  expreffed,  though  it  was 
obje<5led  that  this  was  only  recital,  the 
court  held  that  there  was  a  good  con- 
fideration  to  fupport  the  fettleaient  when 
afterwards  made.  And  it  was  obferved 
bv  Lord  Hardwicke,  that  a  confidera- 
tion  executed  was  as  good  to  fupport 
a  fettlement  as  it  was  to  fupport  an 
affhmpfit  at  law  (a).  But  we  muft  re- 
member, that  if  fuch  fettlement  after  mar- 
riage reft  only  in  covenant  and  articles, 
equity  will  decree  performance  only  • 
againft  the  party  himfelf,  his  reprefenta- 


[a)  There  may  be,  perhaps  fome  danger  in  reafon- 
foning  analogically  from  the  principles  01^  which  con- 
fiderations  either  to  raife  ajfumpjits  or  ufes  at  common 
law  are  grounded,  to  the  nature  of  the  confideration 
required  by  thefe  fiatutes  of  £iiz.  They  fland  on  a 
different  foot  as  to  their  final  objefl,  which,  in  the  one 
cafe,  is  to  manifeft  the  verity^  in  the  other,  tht  purity 
of  intention  in  the  donor  or  contra£lor« 

R  tives. 
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(j)Vid.« 
Vcz.  309, 
and   Trevor 
V.  Trevor , 
I  P.  Wmf. 
622. 


(6)  1  Atk. 
417*  and 
the  cafcj 
there  cited. 


(i)  Prec.  in 
Cbiao.  22* 
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tives,  thofe  claiming  under  him  with 
notice,  or  without  confideration,  and 
the  geneial  creditors,  and  not  againd 
bona  fide  purchafers  and  incumbran- 
cers (5).  From  the  report  of  Dundafs  v. 
DutenSf  the  fa6ls  of  the  cafe  can  only 
be  obfcurely  collc6ted  j  but  it  fliould  feem 
that,  if  tl}e  fettlement  was  made  while  the 
bequefts  of  the  will  in  favour  of  the  wife 
remained  fubjecl  to  the  legal  right  of  the 
executors,  this  fettlement  of  her  intereft  was 
no  more  than  the  court  of  Chancery  would 
have  infidedupon,  if  a  bill  had  been  brought 
by  the  hufband  to  compel  payment  by  the 
executors,  according  to  the  doctrine  in 
Jew/on  V.  Moulfon  (6),  as  propounded  by 
Lord  Hardwicke  ;  and  in  this  view  thecal 
feems  to  fall  within  the  principle  of  Jlfew 
V.  Rycault  (7),  where  a  hufband,  who 
had  made  no  provifion  for  his  wife,  Agreed 
that  her  fortune,  which  was  in  the  hands 
of  truflees,  Ihould  be  laid  out  in  the 
purchafe  of  lands ;  this  agreement,  though 
after  marriage,  the  court  would  not  con* 
fidcr  as  voluntary,  fo  as  to  poftpone  it  to 
the  claim  of  the  hufband's  creditor. 

9  Wa 
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We  obfervc,  that,  in  the  ahove-men- 
tioned  cafe  of  Dundafs  v.  Dufens,  the  f^a- 
tute  of  frauds  was  urged  at  the  bar^ 
as  an  anfwer  to  the  importance  af-* 
cribed  to  the  recitaj,  which  the  fettku 
ment  contained,  of  a  pre^exiftent  parol 
agreement  for  the  fubfequent  fettfement  j 
but  that  the  court  did  not  allow  that 
argument  to  alter  its  opinion,  which 
was  in  favour  of  the  validity  of  the  let- 
tlement.  Indeed  the  cafes  feem  clearly 
to  have  fettled  that  proof  of  a  parol  (8)  rs)  via 
agreement  before  marriage  will  fupport  ^'-^^^^ 
the  fubfequent  fettlemcnt  by  which  it  is 
followed  up,  againft  the  claims  of  creditors 
or  purchaiers.  But  as  it  cannot  be  de« 
nied  that  fuch  parol  agreements  are  within 
the  ftatute  of  frauds  29  Car.  2.  the  infer- 
ence is,  that  the  conficjeration  for  thefe 
fettlements  after  marriage,  drawn  from  the 
exiftence  of  prio|^  agreements,  does  not 
depend  upon  any  legal  obligation  to  the 
performance  of  them.  The  above-men- 
tioned ilatute  of  Car.  2.  has  funk  the  le- 
gal remedies  upon  fuch  parol  agreements ; 
yet,  though  no  proof  can  be  admitted  to 
give  to  them  a  fubftantive  validity,  there 

R  2  arc 


244  Settlements  after  Marriage    Ch.  Ill 

are  many  inftances  both  at  law  and  in  equity 
of  their  influence  on  the  conftru6tion  and 
(9)  *  Vex.  efficacy  of  written  agreements  (9) ;  and  ih 
cMiintv.og'  this .  fubfidiary  light  they  have  always  im- 
parted ftrength  to  fettlements  after  mar- 
riage,  where  the  thing  agreed  to  be  don^ 
and  the  thing  performed^  exhibit  (b  plaia 
a  correfpondence  as  to  unite  them  in  a 
derivation  from  the  fame  original  motive. 
Upon  a  fimilar  principle  it  was  agreed  in 
the  cafe  of  Lavender  v.  Blackjlone  above 
cited,  that  a  promife  made  h^zn  infant 
on  his  marriage  to  fettle  his  eftate  when 
of  age,  was  a  fufficient  confideration  to 
fupport  the  fettlement  after  marriage  made 
in  purfuance  of  fuch  promife,  although 
by  law  the  infant  was  not  compellable  to 
fulfil  the  feme  (^). 


{b)  And  it  feeros,  that  where  a  feme  infant,  feized  ia 
fee,  covenants  with  the  confent  of  her  guardians,  in  con- 
fideration of  a  fettlement,  to  convey  her  inheritance  to 
her  intended  hufband,  if  this  be  done  in  confideration  of 
a  competent  provifion.  Equity  will  execute  the  agree- 
ment, though  no  a£lion  would  lie  at  law  to  recover 
damages.  2  P.  Wms.  243.  Cannel  v.  BuckUy  and  fee 
the  cafes  cited  in  Mr.  Coxe*s  note. 
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SECTION    VI. 

IT  feems,  however^  that  a  fettlement  off 
ter  marriage,  can  derive  no  validity 
from    fuch    agreement    before    marriage 
(whether  fuch  agreement  be  by  writing  or 
parol)  unkfs  there  be  fuch  a  conformity  ( 1 )  (j).^*^^ 
between  the  thing  done,  and  the  thing 
promifed,  as  imports  a  veritable  intention 
of  performance.     It  is,  indeed,  fometimes 
the  praftice  to  infert  in  piarriage  articles, 
a  claufe,  authorifing  a  deviation  therefrom 
in  the  future  fettlement  5  yet  fuch  controul 
being  committed  to  thofe  whofe  intereft 
arifes  from  the  articles,  the  exercife  of  it 
is  ftill  founded  upon  the  articles,  notwith* 
Handing  the  variation  it  introduces,   and 
participates  in  the  marriage  confideration. 
In  fuch  a  caf?  alfo,  it  ipay  be  obferved, 
that  the  articles,  in  placing  the  parties  in 
a  iituation  to  contract  with  each  other, 
by  making  their  mutual  confent  neceflary^ 
potentially    provide  for    the  renewal  of 
a  confideration  to  give  value  and  Vali- 

R  3  dityi 
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dity  to  frefli  arrangements.  But  whm 
without  any  fuch  provifion  the  fettlemenf 
fuifiantially  varies  from  the  a|reemeiit 
made  on  the  treaty  of  marriage,  it  is  plain 
that  it  cannot  be  incorporated  with  it  foas 
to  draw  any  virtue  from  the  marriage  con- 
fidcration;  Thus  in  the  cafe  of  iOTOiJff 
y.  Blactflom  fo  frequently  cited,  Ihe  pro, 
mife  by  the  intended  hufband  made  upon 
the  marriaee  treaty  being  to  fettle  his  eftatt 
upon  himfclf  and  iffue,  and  the  fettle- 
ment  being  only  of  the  refidue  of  the 
money  to  arife  from  the  fale  of  the  tftate, 
which  was  veiled  in  truftees  for  railing  a 
fuffident  fum  to  fatisfy  fubfifting  an4 
future  debts ;  this  was  cpnfidered  as  fo 
fubftantial  a  variation  as  wholly  to  dif- 
connea  the  promife  and  the  fettlement, 
and  to  leave  the  latter  entirely  without 
fupport  from  the  fonfideration  of  the 
former. 

In  the  cafe,  before  cited,  of  Griffin  v. 

}'.'.«;    f  ">,'">?'  (2),  though  the  leafe  was  not 

rpccifically  m  the  contemplation  q!  the 

marrying  perfons  at  the  time  when  the 

promife  was  made,  yet,  as  the  general 

'  intention 
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intention  of  the  parties  to  the  contrail 
was  efFefluated  by  the  leafe,  it  was  confi- 
dered  as  grounded  on  a  fufiicient  confi- 
deration.  And  a  liberal  regard  to  the  ge- 
neral fpirit  and  meaning  of  the  agreement 
before  marriage  feems  to  have  prevailed  as- 
to  this  point  in  the  courts  both  of  Equity 
and  Law,  Thus,  though  it  feems  to  have 
been  confidered  in  the  cafe  of  Jafan  v. 
Jervis{i),  that  if  a  bond  before  rtiarriage  0)  «Veni. 
be  only  for  zjointure^  and  the  fettlement 
goes  further,  and  entails  the  land  upon 
the  children  of  the  marriage,  the  fettle- 
ment may  be  good  as  to  the  jointure,  and 
fraudulent  as  to  the  remainder  in  refpeijt 
to  a  purchafer:  there  being  no  room  for 
any  latitude  of  conftruftion  where  the 
ftipulation  fo  exprefsjy  bounds  itfelf  to 
the  intereft  of  the  wife.     Yet  where  (4.)   W  p^^-  «« 

"^  VT/      Chan.  520. 

the  intended  hufband  was  under  age, 
and  fo  incapable  of  making  a  fettlement, 
and  the  wife's  father  gave  a  bond  for 
the  payment  of  1,500/.  on  his  making  a 
fuitabU  jointure  fettlement  I  here,  though 
the  hufband  fome  yeirs  after,  on  payment 
of  the  1,500/.  made  a  fettlement  of  147/. 

R4     .  per         '  ^ 
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(i)%  Atk. 
li.    Lord 
Hardwickc 
is  made  by 
the  Reporter 
to  rpcak  of 
the  Ford 
cftate, 
winch  ap- 
pears to 
have  been 
Jeafehold. 
But  hU  ob« 
fcrvation 
applies  ra» 
tber  to  free- 
hold pro- 
perty.  And 
this  appli; 
cation  of  it 
to  the  Ford 
elUte  does 
not  occur  in 
the  Regi- 
^cr's  book. 
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to  the  fettlement  of  an  eftate,  in  which 
the  father  and  fon  have  feveral  intcrefts, 
their  mutual  conceffion  and  accommoda- 
tion may  be  of  itfelf  the  fourcc  from  which 
dl  the  limitations  of  fuch  fettlement  de- 
duce a  valuable  fupport  againfl  a  fubfc- 
quent  purchafer.   This  do6trine  was  clearly 
recognized  and  relied  on  by  Lord  Hard- 
wicke  in  the  cafe  before  mentioned  of  Ruf- 
fit  et  ah   V.  Hammond  (i),   wherein  the 
Chancellor  obfefves,  that  he  ^^  was  (pared 
the  neceflity  of  entering  into  any  nice  en- 
quiry into  the  queftion,  whether  a  volun- 
tary fettlement  be  fraudulent  or  not,  be- 
caufe,  as  to  the  Ford  eftate,  there  was  a 
valuable  confideration  on  the  face  of  the 
fettlement,  for  the  father  was  tenant  for 
life,  and  the  fon  entitled  to  the  remainder 
in  tail.     And  where  a  father  and  his  fon 
join  in  a  family  fettlement,  it  is  a  bargain 
for  a  good   and  valuable  confideration, 
and  has  been  fo  held  in  feveral  cafes.    In 
the  cafe  then  under  difcufTion,  his  Lord- 
(hip  obferved,  that  the  fon  could  not  have 
fettled  the  refiduary  intereft  without  the 
father's  help,  becaufe  he  was  tenant  in  tail 
jji  remainder,  and  not  in  noffeffipn.    But 
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if  the  father  had  been  tenant  for  life, 
and  the  fon  tenant  in  fee,  and  they  had 
joined  in  fuch  fettlement,  it  would  have 
made  a  material  difference,  for  then,  his 
Lordfhip  faid,  he  fhould  have  thought  tiie 
fettlement  bad,  for,  under  fuch  circum- 
ftances  there  could  havfe  been  no  occafioa 
for  the  father's  joining,  as  the  fon  migjht 
have  difpofed  of  the  refiduary  intereft: 
V^jthout  hf Hj. 


«ja 
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SECTION   VIII. 

A  PORTION  ^iven  to  the  hufbandby  the 
friends  of  the  wife  is  a  valuablecon- 
fideration  for  the  limitations  of  a  fettle- 
ment  after  marriage  in  favour  of  the  wife 
\2Xlhi:   and  the  iflue  ( 1 ).  ThxxsmCohile  v.  Parker 
iJi.pcrLd.  before  cited  (2),  where  a  hufband  volun- 
(2)  cro.      tarily  affigned  a  leafe  for  years  by  way  or 
J*s.  158.     jointure  for  his  wife,  and  took  the  profits, 
and  afterwards  fold  it  to  another,-  it  was 
held  to  be  within  the  ftatute,  becaufe  it 
was  a  voluntary  conveyance,  and  fhould 
be  intended  fraudulent  from  the  begin- 
ning.    But  it  was  agreed,  that  if  at  the 
time  of  the  marriage  or  afterwards^  by 
rcafon  of  a  portion  given  by  his  wife's 
friends  in  recompence  thereof,  and  for  a 
provifion  in  favour  of  his  wife,  he  had 
made  an  affignment  of  fuch  leafe  to  bis 
wife's  friends,   and  had  afterwards  taken 
the  profits  thereof,  and  then  had  fold  the 
term,  fuch  a  tranfadion  would  not  have 

been  within  the  ftatute* 

And 
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And  (7)  where  the  hufband,  in  confidcra-  0)  ca. 

^  .   -  .  -  Temp.  TaU 

tion  of  an  additional  portion  of  100  /.  paid  ^h  h* 
by  the  wife's  mother,  fettled  an  eftate  of 
1 00/.  per  ann/  upon  himfelf  for  life,  re- 
mainder to  his  firft  arid  other  fons,  &c. 
and  thirteen  years  after  mortgaged  his 
eftate  with  the  ufual  covenants ;  and,  upon 
his  death,  the  mortgagee  brought  his  bill 
againft  the  fon  to  foreclofe.  Lord  Talbot 
faid  it  would  be  very  hard  to  call  this  a 
fraudulent  fettlement;  fince  it  was  in 
confideration  of  a  marriage  had«  and  of 
an  additional  provifion  of  ioo\.  paid  by  the 
wife^s  relations 9  which  cannot  be  faid  to 
be  voluntary  againft  a  mortgagee,  who 
lent  his  money  thirteen  years  afterwards. 

Again  in  the  cafe  of  RuJfeN.  Hammond^ 
before  cited,  a  portion  paid  after  marriage 
was  called  by  Lord  Chancellor  Hardwicke 
a  good  pecuniary  confideration  {a). 

Brown 

(tf)  In  fVhite  v.  Thornborough^  Prec.  in  Chan,  425. 
Gilb.  Eq.  107.  where  the  hufband,  in  confideration 
of  a  portion  paid  after  marriage,  articled  to  fettle  his 
cftates  to  the  ufe  of  himfelf  for  life,  remainder  to  the 
ufe  of  Mary  his  wife  for  life,  remainder  to  the  heirs  of 

bis 


*S4 

(4)  I  Atk. 
Its. 


Settlementi  after  Marriage    Ch.  lit 

Brawn  v.  Janes  (4)  is  alfo  a  cafeof  fimi- 
lar  import,  which  was  ihortly  thus :  A. 
being  feized  of  an  eflate  in  fee,  married  B. 
but,  receiving  no  more  than  1 50  /.  with 
his  wife,  made  no  fettlement  upon  her  at 


his  body  on  the  body  of  the  faid  Mary  begptteoi  with 
remainder  to  his  own  right  heirs,  the  court  of  Chmcerjr 
paid  fuch  regard  to  the  portion  as  toTupport  the  cbiotf 
of  the  female  iffuc  of  the  marriage  againft  the  crditois 
of  the  fon,  which  creditors  had  obtained  the  /r^tf/ eflate 
under  a  devife  by  the  fon  upon  whom  it  had  dejcendti 
before  his  death ;  and   this,  though  the  daughter,  to 
whom  DO  intereft  was  given  by  the  literal  import  of  tbe 
articles,  could  only  claim  on  the  ground,  that  if  a  bill 
had  been  brought  to  have^  them  carried  into  execution 
the  (ettlem'ent  would  have  been  direded  to  have  been 
made,  with  a  remainder  to  the  daughters  and  the  heirs  of 
their  bodies,  or  with  a  remainder  to  the  heirs  of  tbe 
body  of  the  father.     It  (hould  be  obferved,  that  the  na- 
ture of  the  portion  paid  in  this  cafe  of  White  v.  Thonh 
boroughj  (it  being  her  orphanage  part  by  the  cufiom  of 
the  city  of  London,)  dillinguiflies  it  fron*  the  cafes  in 
the  text.   It  has  hitherto  been  cited  only  for  the  illuftra- 
lion  of  collateral  points  ;  but  it  will  b'e  more  appropri- 
ately arranged,  in  a  future  part  of  the  hody  of  the  w»^} 
among  the  cafes  where  the  fettlenoe^it  after  marriage  de- 
rives its  value,  not   from  an  original  donation  of  th^ 
wife's  friends,  but  from  the  peculiar  predicament  of  the 
wife's  property.     Yet  it  enforces  the  do£lrine  under 
prefcnt  confidcration  by  reafons  afortkru 

the 
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^  tbe  time  of  the  marriage.  But  aherwards 
in  a  treaty  with  C.  his  wife's  brother,  the 
brother  agreed  to  give  his  fifter  looo/. ; 
600  /.  of  which  was  paid  on  the  24th  of 
June  1732 ;.  and  a  receipt  w^s  taken  from 
A.  the  hufband,  declaring  himfelf  to  have 
received  of  his  brother  the  faid  600/,  in 
confideration  of  the  fettlement  to  be  madq 
on  his  wife.  The  fettlement  was  executed 
on  the  iith  of  Auguft  following;  which 
fettlement  wass  recited  to  be  in  confider- 
ation of  a  marriage  already  had,  and  the 
fum  of  1006/.  paid  as  a  marriage  portion 
by  C.  to  A.  and  for  fettling  a  jointure  1  . 
and  the  eftate  of  A.  was  thereby  conveyed  1 
to  truftees  to  the  ufe  of  the  hufband  for 
life  i  remainder  to  the  truftees  to  prefervc 
contingent  remainders,  remainder  to  the 

'  wife  for  life,  for  her  jointure,  and  after  the 
deaths  of  hufband  and  wife  to  the  ufe  of 
the  truftees  for  the  term  of  ninety- nine 
years,  upon  fuch  trufts  as  (hould  be  there- 
inafter expreffed,  and  after  the  determinar 
tion  of  that  eftate  to  the  firft  and  other 
ions  of  the  marriage  in  tail  male.  There 
was  no  declaration  of  the  trufts  of  the 
term  of  ninety-nine  years,  nor  any  receipt 

indorfcd 
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indorfed  on  the  back  of  the  fettlement  s 
and  the  hufband  becoming  bankrupt,  the 
bill  was  brought  by  the  affignees  to  have 
this  fettled  eftate  fold.  And  among  other 
things  it  was  contended,  that  the  truft  of 
the  term  for  want  of  a  declaration,  reverted 
to  the  hufband  for  the  benefit  of  his  ere- 
ditors* 


The  Chancellor  made  two  queftions, 
firft,  whether  the  deed  wa^  valid  againft 
creditors;  fecondly,  whether,  if  valid,  the 
creditors  could  claim  any  benefit  under 
the  fettlement,  as  being  entitled  to  have 
the  truft  of  the  term  conftrued  as  refuk- 
ing  to  the  hufband  for  their  benefit.  His 
Lordfliip  was  clearly  of  opinion  as  to  the 
firft  queftion,  that  the  fettlement  could 
not  be  impeached,  being  grounded  on  a 
valuable  confideration.  And  on  the  fe- 
cond  point  his  LordQiip  held  that  it 
was  involved  in  the  determination  of 
the  firft ;  for  if  the  deed  had  been  'oo- 
luntary,  the  conftruflion  demanded  by 
the  creditors  ought  to  have  been  made, 
but  as  it  was  valuable  it  muft  be  regarded 
as  a  contraft  for  the  wife*s  Jointure,  and 

7  alfo 
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alfo  for  the  benefit  of  the  iflue.  If  the 
hu(band  had  been  the  plaintiff  in  the  caufe,, 
the  court  would  have  tonfidered  fhe  term 
as  a  truft-term  only  to  attend  the  inheri- 
tance according  to  the  limitations  in  the 
fcttlement  (h) ;  and  the  affignee  could  be 
in  no  better  Condition  than  the  bankrupt. 

And  in  the  cafe  of  Sttkman  v,  AJh^ 
down  (5),  a  fettlement  after  marriage,  con- 
taining a  recital  of  a  portion  paid,  and 
being  long  antcriour  to  the  Claim  (^t  up 
by  the  judgment  creditor  in  that  cafe,  was 
not  fuffered  to  be  impeached  by  fuch  clai- 
mant ;  for  the  Chancellor  obfervcd  thaty 
though'  the  fettlement  was  made  after  mal*- 
fiage,  yet  being  in  confideration  ofa  por- 
tion lis bi eh,  for  any  thing  that  appeared ^  was 


^57 


(5)  ^Atlc. 
477. 


(i)  Vid".  tht  c^fe  of  Uvedale^.  Halfpenny,  2  P.  Wm$; 
151.  where  the  truftecs  to  prefer ve  contingent  remain* 
ders,  having  been  placed  in  a  fettlement  after  a  limita-* 
tion  of  an  eftate  tail  to  the  firft  and  other  fons,  the 
fettlennent  was  decreed  to  be  reftifibd  wkhoutf  any  evi-? 
dcncc  of  inieniion  in  the  parties  as  to  the  placing  of  fhe 
limitation  ;  aod  fee  I  P.  Wms.  234.  2  Vez.  194.  333, 
X  Atk.  419. 

S  paid 
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paid  at  the  titne^  it  was  not  liable  to  be 
overturned  by  fubfequent  creditors.  Nor 
can  it  be  obje£led  to  the  claims  of  tho 
iffue^  under  fuch  a  (ettlement  after  mar- 
riage^ that  the  portion  agreed  to  be  paid 
was  in  fa6t  unpaid  %  for»  if  a  hu(band  fet- 
tles his  eftate  upon  his  ilTue,  in  confider- 
ation  of  a  portion  to  be  paid  by  the  friends 
of  his  wife^  it  is  not  the  recompence  but 
the  inducement  which  imparts  value  to 
ftich  family  provifion,  lince  the  fraudu- 
lent intent  within  the  (latutes  is  as  much 
difproved  by  a  moral  certainty  of  the  expec- 
tation, as  by  the  actual  receipt  of  an  equi- 
valent.   • 

Thus  (6),  according  to  the  report  of 
Ramfden  v.  Hylton^  or  Hykon  v.  Bifc(K^ 
Lord  Hardwicke  feems  to  treat  the  quef- 
tion  whether  the  portion  agreed  to  be  paid 
was  a£tua)ly  paid,  as  immaterial  to  the 
title  of  the  iflue;  though  it  is  not  very 
cafy  to  comprehend  the  force  of  the  reafon 
with  which  that  pofition  is  there  fupport- 
ed,  viz«  *'  that  the  ilTue  of  the  marriago 
take  from  both  parties,  fo  that  whether 

they 
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they  perform    their    agreement    ^mdog 
themfelves  may  be  imtnat^rial  to  the  ifliie.'* 
Jn  looking  into  fuch  cafes  for  the  feature? 
of  a  contradl,   to  carry  to  the  limitees 
wider  the  fettlement  the  fupport  of  a  ys^^ 
,  luable  conficteration,  we  muft  find  fome? 
body   to  invefl:  with  the  char06^er  of  ^ 
pyrchaier,  from  whom  the  confideratioti 
may  move ;  and  fomebody  in  whom  the 
intereft  refides^  and  fVom  whom  th^  Umi** 
tations  or  provi(ion$  may  be  pi^rchafed  by 
the  con6deration.     ThuSt  where  a  hufr* 
band^  in  poniideration  of  a  portion  from 
the  friends  of  his  wife,   fettles  ail,  or  s^ 
part  of  his  own  eftate,  fo  as  to  make  prQ- 
vifion  thereout  for  his  wife  and  iffue,  the 
wife  and  her  friends   are  properly   the 
purcha&rs,  or,  to  fpeak  with  more  latitude, 
the  iflue  are  purchafers  vender  the  maternal 
anceftors,  from  their  father,  and  not,  ai  it 
(hould  feem,  (with  reverence  to  the  great 
authority  above-mentioned),  under  koth 
parents,    who   cannot  devolve  upoxj  the 
ifllie   the  character  of    purchafer    ftom 
l^oth,  unlefs  they  have  bpth  an  iiiterei]ti£> 
the  fame  property,  fo  as  to  be  enabled  to 
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deal  reciprocally  with  each  other,  in  mea- 
furing  out  the  difpolitions  of  it  among 
their  pofterity. 

^It  feems  hardly  reconcilable  with  reafoir 
to  talk  of  purchalers,  in  that  fenfe  of  the 
word .  with  which  We  are  concerned  at 
prefent,  without  adverting  to  a  tranfaflion 
which  will  beisir  out  the  inference  of  a 
conftruftive  contradt  in  favour  of  fuch/tfr- 
chafers^  a  name  extended  to  thofe  who, 
though  not  original  parties  to  the  contrad:, 
are  primarily  or  derivatively  within  the 
profpedt  of  the  fuppofed  ftipulations.  It 
was,  therefore,  afked,  by  way  of  objeftiott 
at  the  bar,  in  the  cafe  of  the  Earl  of  Co- 
ventry  (c),  (where  tenant  for  life  with 
power  to  make  a  jointure,  remainder  over^ 
covenanted  to  make  a  jointure  to  a  wifCf 
in  confideration  of  marriage,  by  virtue  of 
his  power,  and  died  before  making  the 

(c)  According  to  Fitz-Gitbon,  2ii.  ^hefc  the  cafe 
is  cited.  The  cafe  is  leported  in  9  Mod.  1 2.  i  Str.  590« 
a  P.  Whm.  222.  and  very  fully  at  the  end  of  MaxioJ 
in  Equity. 

.  .^  jointure, 
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jointure,  and  the  court  was  applied  to  for  a 
compulfory  execution  of  the  covenant,  in 
favour  of  the  widovv,  by  the  remainder- 
man,) from  whom  could  the  wife  be  a 
purchafer  ?  to  which  it  was  replied  ;  from 

the  owner  of  the  inheritance  who  ^avc 
l3ie  powen  .:,•>-    .^ 


26t. 


S3 
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StiCTloM    IX. 


BtJT  it  is  ncrt  always  hfeceflax^y  that 
third  perfons  (liould  intervene  td 
tjualify  thefe  fettlements  after  marriage,  to 
(land,  as  againft  purchafers  for  valuable 
Coftfideration.  A  wife,  having  a  prefent 
prbVifion  by  fettletnent  before  marriage, 
1$  ih  a  capacity  to  become  a.purchafcr 
froiti  her  hufband,  by  the  furrender 
of  fUch  exifting  intereft,  of  a  frefti  and 
even  ampler  provifion  for  herfelf,  and  ttiort 
(extended  and  beneficial  lirhitation^  to  the 
iflue  of  the  marriage.  And,  where  fuch 
fiirtender  of  the  wife*s  intereft  is  made  by 
the  reabforption  of  the  jointure  into  the 
toafs  of  property  out  of  which  the  new 
limitations  are  to  arife,  the  above-men- 
tioned remark  of  Lord  Hardwicke  feems 
jproperly  applicable^  (ince,  in  fuch  a  cafe> 
there  is  ground  for  regarding  the  iffue  as 
purchafers  under  both  their  parents,  who 
to  this    purpofe  are  joint  contributors. 

m 


§  9*      hetWHH  Hti^and  and  Wift^ 

In  the  cafe,  indeed,  of  Sc^t  v.  Bell  ( i  )i 
where  the  wife  joined  in  the  total  aliena-- 
tion  of  her  jointure^  (he  only  could  be 
c<m(idered  as  the  purchafer  of  the  new 
limitations,  which  came  out  of  another 
eftate  of  the  hufband.  That  cafe  W;as  thus  : 


263 


(i)  1  htw. 

70. 


R.  B.  upon  his  toarriage  with  M.  C. 
fettled  the  manors  oS  Brandon,  Brooking, 
and  Bardolff  farm,  to  the  ufe  of  hirafelf 
for  lifip,  remainder  to  the  wife  for  her 
jointure,  remainder  to  their  firft  and  other 
fons  in  tail,  remainder  to  his  own  right 
heirs,  and  the  manor  of  Baupre  to  the 
uie  of  him  and  his  heirs.  R.  B.  after** 
wards^  he  being  then  i^ndebted  to  the 
amount  of  4000  A  and  having  no  ilTue, 
was  joined  by  his  wife  in  a  fine,  whereby 
the  jointure  lands  were  fold  for  payment 
of  his  debts.  And  the  fame  day  he  cove^ 
oanted  to  ftand  feized  of  the  manor  of 
Baupre .  to  the  fame  ufes  as  the  manor  of 
Brandon,  &c.  were  before  fettled.  The 
debts  were  paid,  and  about  fifteen  or 
fijcteen  years  after,.  R.  B.  contraded  new 
debts,  for  which  H.  became  bound  with 
him^  and  for  the  fecurity  of  the  laid  H., 

S  4  he 
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he  made  a  leafe  to  him  for  one  thoufand 
years  of  the  faid  mianor  of  Baupre.  H.  wa» 
forced  to  pay  federal  of  the  debts,  and  by 
virtue  of  the  faid  leafc  for  one  thoufand 
years'jdemifed  to  the  plaintiff,  whoT^rought 
cje6lment. 

The  queftion  was,  whether,  as  againft 
the  Jeafe,  the  fettlement  after  the  marriage 
of  the  manor  of  Baupre,  was  fraudulent 
or  not  under  the  ftatute  27  Eliz.  It  was 
objected,  firft,  that  there  were  no  articles . 
6r  agreement  precedent  to  the  fecond  fet- 
tlement, to  fhew  that  the  wife's  joining  in 
the  fine  for  the  fale  of  her  jointure,  was  the 
confideration  for  making  that  fettlement, 
and  fo  the  fine  and  fale  of  the  jointure  and 
the  fubfequent  fettlement  having  no  appa- 
rent mutual  connection,  the  latter  muft  be 
confidered  as  altogether  voluntary.  Se- 
condly, it  was  objeflcd,  that  tfie  hulband 
without  the  wife  might  have  deftroyed  the 
contingent  limitations  to  the  fons,  no  fon 
being  then  bor'n,  and  no  rnefne  remainder 
having  been  limited  to  prefervc  them,  fo 
that  the  confideration  could  not  be -pre- 
tended to  cover  thefc  cftates  to  the  fons, 

whicq 
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» 

which  >  mull   be  therefore   confidered  as 
merely  voluntary. 

But  hy  Hale  C.  J.  and  the  court  the 
fdttlement  was  adjudged  not  void  as  to 
the  leafe.  And  it  was  faid^  that,  the  old  fet- 
tlement  being  deftroyed,  and  the  new  one 
made  the  fame  day,  an  agreement  by 
the  bujband  to  make  the  new  Jettlement^ 
in  confideration  that  the  wife  would  pafs 
the  fine  and  bar  the  old  fettletnent,  fliould  ^ 
be  intended,  and  that  the  co^fideratioa 
fhould  extend  to  all  the  limitations  of  the 
new  ietttlement:  for  that  it  fhould  not 
be  prefumed  that  the  wife  would  have 
parted  with  her  cftate  by  the  old  fettle- 
menty  unlefs  the  baron  would  mak^  the 
feme  provifion  for  her  and  her  iflile  by  the 
Hew ;  and  though,  it  was  true,  he  might 
have  deftroycd  the  limitations  to  fons  with- 
out his  ^wife's  concurrence,  yet  that  that 
point  was  npt  fo  well  known  at  the  time 
when  the  fettlement  in  queftion  was  ma4e, 
and  nobody  would  then  have  purchafed 
under  R.  B.  lihis  wife  had  not  joined*  And, 
notwithftanding  the  lands  in  the  new  fet- 
tlement wei*e  almoft  double  the  value  of 

thofe 
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thofe  in  the  firft  fettlement,  yet  the  jury 
were  direfted  to  find  for  the  defendant, 
who  was  the  fon  of  R.  B.  by  M«  C.  his 
wife,  the  father  being  dead. 

The  cafe,  therefore,  of  Scott  v.  Btll  has 
decided  that  a  jointured  wife,  may,  by  re- 
nouncing  her  prefent  provifion,  become  a 
purchafer,  for  valuable  confid^ration,  from 
her  hufband  of  an  ampler  provifion  for 
.  herfelf  s  and  if  the  fame  ad,  by  her  con- 
currence in  which  (he  thus  abdicates  her 
own-  title,  involves  the  deftru^tion  of  the 
limitations  defigned  as  a  provifion  for  the 
iflue  of  the  marriage,  fuch  concurrence 
will  fupport  a  frefh  fettlemcnt  of  other 
property  of  the  hufband  upon  the  iiTue  of 
the  marriage,  to  a  more  beneficial  extent 
than  the  former  fettlement  had  been  car- 
ried. And  though  no  precedent  agrees 
ment  be  fliewn,  to  prove  the  mutual 
relation  of  thefe  tranfa£tions,  yet  if  the 
facrifice  and  retribution  have  a  clear  re<- 
fpe£t  to  each  other,  both  as  to  time  and 
circumftances,  their  reciprocity  of  confi- 
deration  will  be  prefumed  by  the  courts» 
In  the  above-  mentioned  cafe  of  &cott  v« 

Bell, 


f 


0 

Belli  the  a£):  Gtf  retribution  being  imme- 
diately confecutive  to  the  a6l  whereby  tho 
firft  fettlement  wajs  defeated,  and  beings 
at  leaf):  to  the  extent  of  the  provifions  in 
the  £rft  fettlement^  an  a6t  of  natural  juf- 
tice  and  parental  duty^  the  faireft  reafon 
prefentj^  itfelf  for  referring  the  whole  to 
one  contra6t.    It  is  true,  the  provifions 
of  ihtfecetid  fettlement  were  greatly  more 
bountiful  than  thofe  of  the  firft ;  but,  as 
was  £iid  by  Lord  Talbot  in  the  cafe  oijonn 
V.  Marjh^  there  is  room  for  bounty  in  thcfe 
family  fettlcroents.    We  obferve,  however, 
that,  in  Scott  v.  Bell^  though  the  provifions 
of  thp  two  fettlements  varied  in  magnitude, 
thtjame  perfons  were  the  objedls  of  both  ; 
and  undoubtedly,  where  the  obj efts  are 
the  fame^  we  more  eafily  unite  the  depri* 
vation  and  reftitution  within  the  terms  of 
the  fame  fuppofed  bargain* 


tf>7 


It  feems>  too,  that  where  the  wife 
concurs  in  defeating  the  provifions  of  a 
marriage  fettlement  for  herfelf  and  the 
ions  or  daughters  of  the  marriage,  a  fecond 
fettlement  may  comprize  limitations  to 
children  unprovided  for  by  the^y&y?,  fo  as 

to 


(i)  Free 
in  Chajk 

ii3«      . 
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to  impart  to  them  the  fupport  of  a  valu- 
able confideration,  if  the  un fettling  inftru- 
ment  be  exprefsly  ftated  to  be  the  confi- 
deration  for  thefe  fuperadded  limitations. 
The  cafe  of  Ball  v.  Burnford  (2)  is  an 
authority  for  this  pofition:  which  cafe 
was  thus':  £•  A.  being  tenant  for  life  of 
lands,  with  remainder,  as  to  part,  to  his 
wife,  for  her  life,  for  her  jointure,  remaindet 
to  the  heirs  male  of  their  two  bodies,  ac* 
knowledged  a  judgment  to  the  plaintiff,  and 

then  entered  into  covenants  witb  J.  S. 
that  he  and  his  wife  would  join  in  a  fine, 
which  Ihould  be  in  the  firft  place  to  the 
ufe  of  J.  S\  and  his  heirs,  by  way  of  mort- 
gage for  fecuririg  a  fum  of  money,  then 
to  the  hufband  for  life,  then  to  the  wife 
for  life  for  her  jointure^  then  to  the  foni 
of  the  hufband  and  wife  in  tail,  then  to 
the  daughters  in  tail.  And  a  fine  was  le- 
vied accordingly.  There  were  other  in- 
cumbrances upon  thfe  eftate,  prior  to  the 
firft  fettlement,  which  J.  S.  the  mortgagee, 
or  the  defendant  Burnford  (for  whom  he 
was  a  truftee)  purchafed  in.  E*  A.  died 
without  iffuc  male,  leaving  daughters  of 
the  marriage,  who  were  alfo  defendants. 

The 
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The  plaintiff  brought  his  bill  to  be  let  intd 
the  benefit  of  his  judgment,  paying  the 
mortgagee  what  he  really  had  paid ;  for 
that  by  the  fine  the  eftate  tail  was  barred, 
and  the  judgqient  let  ip,  and  that  this 
fettlement  as  to  the  daughters  was  volun-* 
tary.  It  was  admitted  that  the  fine  had 
barred  the  eftate  tail  (Treated  by  the  firft 
fettlement,  but  it  was  infifted  that  the 
daughters  were  purchafers  by  the  mother's 
joining  to  bar  her  jointure ;  and  that  that 
confideration  did  extend  to  the  eftate  of 
her  daughters  as  well  as  her  own.  But 
the  ^Lord  Keeper  was-  of  opinion,  that, 
though  this  might  have  been  made  a  good 
confideration  for  both^^  yet,  as  if  was  not 
exprefled  in  the  deed  that  the  mother^s^ 
concurrence  in  barring  the  jointure  was 
to  be  any  confideration  for  fettling  the 
eftate  upon  the  daughters,  the  eftate  of 
the  daughters  muft  be  taken  to  be  volun- 
tary, and  therefore  a  judgment  creditor 
ought  to  have  the  afliftancc  of  the  court 
before  the  daughters. 

With  refpeft  to  this  cafe,  we  obferve, 
that,    if  thero  had   been  no  outftandingf 

legal 
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hfal  eftates,  &>  that  the  creator  mtg^ 
have  had  the  benefit  of  his  judgmtnt  at 
kw,  it  18  e^ent  that  by  the  fine  he  would 
have  been  let  in  upon  all  the  interdb 
under  the  new  fettlement }  and  that,  ai 
againll  the  mortgagee  himfelf  ^ere  was 
no  equity  to  oppde  his  application  for 
liberty  to  redeem  j  but>  as  tt  was  nece/arj 
to  go  into  equity  for  afliftance»  by  rcafon 
of  the  outftanding  terms,  the  'court  wouid 
not  have  afforded  its  ftid,  in  derogation  of 
the  limitations  to  the  daughters  under 
the  fettlement,  if,  by  fair  conftruflion, 
thofe  limitations  could  have  been  brodght 
,  Vvithin  the  fcope  of  ttie  valuable  conli- 
der$tion. 


Where  the  huiband  is  joined  by  his 
wife  in  levying  a  fine  of  the  wife's  in- 
heritance, to  family  ufcs  or  truAs,  and 
a  feparate  intereft  is  given  to  the  wifci 
or  any  eftates  are  created  which  trench 
upon  the  derivative  freehold  of  the  huf- 
band»  it  feems,  upon  a  general  principle 
of  reafoning,  that  the  provifions  of  a  fet- 
tlement reeling  upon  fuch  inferred  con- 
tra^, 


I 
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traft  (ja)y  are  ummpeachable  by  fabfe- 
quent  purchafers.  For  the  huiband  and 
wife  feem  both  to  be  capable,  in  fuch  a 

cafe,  of  being  refpeftively  confidered  as 
valuable  purchafers  of  the  feveral  interefts 
arifing  from  fuch  a  tranfa^ion.  The 
wife  has  fubftantially  purchafed  her  (epa«» 
'rate  intereft  or  eftate,  during  the  hufband's 
life,  out* of  his  marital  freehold,  and  the 
hufband  has  given  a  valuable  confideratiot^ 
Co  qualify  him  as  a  purchafer  of  the  pro- 
viiions  for  their  common  children  out  of 
the  mother's  inheritance. 

But  where,  under  the  fame  circum* 
ftances,  the  limitations  or  provifions  of 
the  fettlement,  grounded  on  fuch  fine,  in* 
tegrally  reftore  the  hufband's  former  in- 
tereft in  the  wife's  property,  or  fo  nearly 
reftore  it,  as  to  reduce  the  confideration 

^— ^i— — ^l^—^— ^M— i— — — — ^»^— — i^M»— — »— — i^M^—  — ^»-  I  ■ 

(a)  Though  the  wife  cannot  UgaUy  contraQ  with  her 
bulband,  fo  as  that  the  contrad  itfelf  can  be  Taid  to  ftand 
upon  a  legal  confideration,  (for  the  hufband  and  wife  are 
one  in  law],  yet  they  are  fo  far  morally  capable  of  con- 
traAiDg  with  each  other,  as  that  fuch  contra£l  may  be  a 
perfeifl  confideration  for  their  fubfequent  a6l$. 

C  to 
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to  a  colourable  minutenefs,   To  that  his 
mere  concurrence  in  the  fine  is  the  only 
metitorious  aft  on  his  part,  it  feems  doubt- 
ful at  Ua/it  whether  this  fimple  tranfac- 
I     tion  furniOies  a  valuable  coiifKleration  for 
the  fettjement  of  the  wife's   property,  fo 
as  to  protect  it  againfl  a  valuable  par- 
chafer  from  the  wife  -after  the  death  of 
the  hiifband.     The  cafe  firft  put,  wherein 
-  the  hufband  was  fuppofed  tu  make  a  fa' 
orifice  of  a  portion  of  his  marital  intereftj 
may,  perhaps,  be  faid  to  fall  within  the . 
principle  of  Lord  Hardwicke's  dotlrinc 
0)  lAik.  in   Rujfel  v.  Hammond    (3),     before  110- 
"■■  ticed,  viz.    that  where  a  father,  tenant 

for  life,  and  the  fon  remainder-  man  in  tail* 
join  in  a  fettlement  after  the  marriage  of 
the  fon^  it  is  a  bargain  for  a  good  and 
valuable  confideration ;  fince  the  father's 
concurrence  was  neceffary :  but  his  Lord- 
Hup  made  it  appear,  in  a  fubfequcnt  pan 
of  that  cafe,  that  he  did  not  annex  the 
idea  of  a  valuable  confideration  merely  to 
the  father's  concurrence^  but  that  he  fup- 
pofed, at  the  fame  time,  a  relinquifhmeilt 
by  him  of  all  or  part  of  his  precedent  par- 
8  ticular 
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tlcular  eftate  j  for  it  was,  aTterw^rds,  bb- 
ferved  by  his  Lordftiip,  that  **  there  was 
a  plain  badge  of  fraud  in  the  fertlement 
of  another  eftate,  which  was  alfo  in  difputc 
in  that  cafe,  fince  the  father  took  back  an 
annuity  to  himfelf  which  was  probably  the 
full  value  of  the  iftate  comprized  in  "the 
deed ;  and  therefore  parted  with  nothing 
to  the  fon,  fo  that  it  was  almoft  tanta- 
mount to  a  continuance  in  poffeffion, 
which  was  always  deemed  a  ftrong  cir- 
cumftance  of  fraud/'  The  Chancellor'^ 
obfervation  feems  applicable  in  piinciple 
to  the  cafe  of  Goodright  v.  Mofci  (4),  cited  ^tle^io'i*'' 
and  enlarged  upon  in  a  former  part  of  this 
effay,  where  a  fine  was  levied  of  an  eftate 
in  remainder  of  Elizabeth  Harris  the*  wife, 
in  which  J.  R.,  her  father,  arid  tenant  for 
life,  and  Thomas,  her  hufband,  joined, 
but  the  ufes  of  which  fine  gave  back  to 
J.  R.  -and  the  huft)and  the  fame  quantities 
of  intereft  which  belonged  to  them  before 
the  fine  was  levied,  fo  that  there  was  no- 
thing in  that  cafe  to  fupport  the  fettle- 
ment  on  the  children  of  Thomas  and  Eli- 
zabeth, but  the  bare  concurrence  of  the 

parties  to  the  afTurance,  and  the  court  ac- 

■~  cordingly 
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cordingly  ac^jadged  the  fettlemcrits  void 
againil  a  valuable  purchafer  from  Elizabeth 
after  the  death  of  J.  R.  and  Thomas ^ 
and  it  may  be  obferved,  by  the  way,  that 
this  cafe  of  Goodrigbt  v.  Mofes  muft  be  re- 
garded as  one  of  the  flrongeft  in  the 
books  upon  the  flatuy^e  27th  Eliz*  fmcc 
there  the  ftatutory  prefumption  of  fiaudu- 
lent  intent  from  the  want  of  valuable 
confideration  in*  the  fettlement,  was  al- 
lowed to  be  fo  prevailing,  as  to  conneft  in 
continuity  of  purpofe  the  voluntary  aft 
and  the  fubfequent  valuable  conveyance, 
notwithftanding  the  fufpence  of  the  huf- 
band's  life  was  interpofed  between  the  de^ 
iign  and  the  accompli {hment. 


146. 


Whether  any  and  what  degree  of  value 
is  derived  from  the  concurrence  of  a  mar- 
ried woman  in  a  §ne  to*  bar  herfelfof 
dower  out  of  her  hufband's  lands,  a^ 
points  as  it  fhould  fecm  of  fonde  ambi- 
guity. In  Lavender  v.  Blackfione  (5)  l* 
fore  cited,^  it  was  faid  by  the  court,  that 
**  as  the  wife  did  not  join  in  the  fine 
which  was  levied  by  the  huiband  of  bis 

edate  tail^  i^ie  continued  dowable  ^  but  if 

flie 
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(he  had  joinedt  it  nught  have  made  the 
Settlement  to  be  upon  good  confideration> 
wKich,  otherwife,  was  merely  voluntary/* 

It  appears,  on  the  perufal  of  that  cafe, 
that  if  the  wife  had  joined  in  the  fine  to 
bar  herfelf  of  dower,  the  facrifice  on  her 
part  would  by  no  means  have  been  un- 
fubH'antiaU    fince    no  certain    provifioil 
was  fubftitutcd,  by  the  deed,  in  lieu  of  heif 
claim  of  dower,  and  the  provifion,  uncer- 
tain as  it  was,  (being  dependent  on  a  mere 
power  of   jointuring),    wa«,    moreover* 
poftponeci  to  the  payment  of  the  huf-  , 
bandVdebts.  Although  there  does  not  ap-^ 
pear  any  fubfequent  authority  to  fupport 
the  above  opinion  thrown  out  in  the  cafe 
of  Lavender  v.  Blackjlone^  yet  the  princi- 
ple on  which  it  Hands  feems  to  be  forti- 
fied by  the  general  reaibning  of  the  cafes 
upon  the  ftatute  27  Eliz.     But  in  a  fubfe- 
quent  cafe,  determined  in  the  court  of 
Chancery  (6),   where  a  hufband  having  g)^^^^- 
mortgaged  his  land,  and  the  wife  having  vcm.  l^ 
joined  in  levying  a  fine  of  the  fame,  for  the 
purpofe  of  barring  her  right  of  dower,  the 
hufband,    in  confideration  thereof,    had 

T  ^  Jgreed 
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agreed  that  his  wife  fliouM  have  thewhde 
equity  of  redemption  in  Ueu  of  her 
dower,  and  afterwards  twice  mortgaged 
the  fame  land,  the  court  declared  the 
agreement  to  be  fraudulent  againft  the 
fubfeqiient  mortgagees;  but  fince  in  con- 
fidence of  this  agreement  flie  had  joined 
in  the  fine,  and  thereby  barred  her  dower, 
the  dtciee  allowed  her  to  enjoy  her  dower 
in  cafe  flie  furvived  her  hufband.  In  the 
'o\'!;r  "'^  °^  5i:(7«  v.£f// (7)  before*  cited,  the 
iup,i  iCj.  coiicuuence  of  the  wife  in  the  deed,  by 
which  her  jointure  was  aliened,  was  held  a 
valuable  confideration  for  the  fettlementr 
and  it  fcems  reafonable  to  prefume,  that 
if  the  wife  in  that  cafe  had  joined  in  the 
fine  fui  the  pui*pofe  only  of  barring  her 
dowei",  inftead  of  parting  with  her  join- 
ture inteieft  in  the  manor  of  Black-acre'; 
and  in  confideration  of  her  joining  for 
fuch  purpofe,  the  hufband  had  limited  a 
life  ellate  to  her  in  his  lands  at  White- 
acie,  fuch  eftate  would  have  been  good 
and  fupportable  againft  creditors  or  fub- 
■  fcqueiit  purchafcrs  for  valuable  confi- 
deration. But  it  feems  very  reafonable, 
where  a  married  woman  joins  in  a  fiiw 
for 


I 
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for  barring  her  dower,  from  which  fine 
no  perfonal  advantage  accrues  to  the  huf- 
band,  but  the  benefit  of  which  redounds 
to  the  wife  by  means  of  a  family  fettle- 
ment  grounded,  thereupon,  comprifing  a 
-  jointure,  op  a*provifion  in  the  nature  of  a 
jointure,  exceeding  her   dower  in  value, 
to  hold  this  a  voluntary  fettlement  by  the 
hufband,  fince  he  receives,  in  fuch  a  cafe, 
no  veritable  confideration  for  what  he  be- 
flows,    the  difpofitions  in  favour  of  his 
children,  if  any,  not  depending  upon  his 
wife's  concurrence,   and  the  augmented 
provifion  for  herfelf  ftanding  in  no*  dan- 
ger of  want  of  confirmation  by  her  elec- 
tive preference  after  the  hulband's  death* 
Accordingly,  in  a  late  cafe  (8)  before  cited,  ^^Vfl^i^o 
the   counfel^  for  the   plaintiff,    claiming  ^^1%^;^ 
under   the  purchafer,  infilled  upon  the  ^»<if"P'^ 
effect  of  the  fine,  on  which  the  voluntary 
fettlement  was  grounded,  and   in  which 
the   hvifband   and   wife    had  joined,    as 
barring  the  wife  of  her  dower,  without 
railing  any  furmize  of  valuable  confider^<« 
tion  as  arifing  from  her  concurrency. 


T3 
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SECTION    X. 

ycH  feems  to  have  been  the  un^er? 
ftandingof  theco^rts  in  cafes  wherein 
the  hulband  and  wife  have  been  the  only 
parties  in  this  prefumptive  bargain,  out  of 
which  the  confideration  is  drawn  for  the 
fupport  of  the  fettlement.  But  the  tute- 
lary interfpreocc  of  the  court  of  Chancery, 
where  the  property  of  the  wife  is  in  the 
cuftody  of  that  court,  or  in  the  hands  of 
truftees,  has  fupplied  another  fort  of  vva- 
luable  confideration,  by  which  fettlements 
after  marriage  may  be  fupported.    Jt  ha? 

^eSc'a    ^^^"   ^^^y  ^^^g  (^)  *^^  pradlice  of  that 

^^^-     court,  whenever  a  Jiufband  is  obliged  to 

»Ari.4*o.  have  recourfe  to  its  jurifdi£lion,  in  order 

.    to  gain  poffeffion  of  his  wife-s  fortune,  to 

fee  that  a  fuitable  provifion  i?  made  tor 

the  wife,  before  it  ftirs  a  ftep  to  aflift  the 

hufband  (a).-    Nor  is  the  rule  affected  by 

the 


(a)  There  would  be  no  end  of  citing  cafes  whatm 

thi$  rule  has  been  recognized  and  aBed  upon.    B^' 

-  Icrcnccs 
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the  diverfity  of  predicament,  in  which  a 
married  woman's  fortune  may  he  placed  i 

^  '  the 


ferences  to  moft  of  them  may  be  found  in  the  following 
places  :  4  Vin.  199.  et  feq.  i  Bac.  Abr.  lafted.  481.  the 
editor's  note,    i  P.  Wms.  383.  Mr.  Coxe's  note«i£f. 
Ca.  Abr.  64.  3  P.  Wms.  305.  And  fee  where  Lord  King 
'    expreifed  fome  difapprobation  of  the  rule,  but  lubmitted 
to  the  praClice ;  and,  witli  a  feeming  inconCilency  de- 
clared he   would  not    condemn  a  man    to  pay  cofls 
for  infifting  upon  a  right  which  the  law  gives  hhn, 
whereby  the  coils  were  thrown  upoo  the  executor,  who 
withheld  the  wife's  legacy,  for  a  condufi;  which,  by  the 
Chancellor's  admifTion,  the  court  had  always  approved 
of.   In  the  late  cafe  of  Ball  v.  Montgomery^  2  Vez.  Jun. 
191.  the  covfft  feemed  to  touch  the  extreme  limit  of 
the  rule,  where  there  was  a  fettleraent,  on  marriage,  of 
ftock  belonging  to  the  wife,  in  truii,  after  the  death  of 
the  wife,  for  the  hufband  for  life^  if  no  xfTue  the, whole 
to  revefi  in  the  wife,  with  a  general  power  to  her  of 
appointment ;  and  in  default  thereof  to  ber  next  of  kio; 
without  any  difpofifion  of  the  intereft  and  dividends 
during  the  lives  of  bulband  and  wife.    The  wjfe  eloped* 
and  lived  in  open  adultery  ;  and  a  bill  was  brought  by 
the  hufband  againft  the  wife  and  trufiees  claiming  the 
intereft  and  dividends  during  their  joint  lives.     The 
hufband  infilled  that  it  was  a  mere  omifTion  in  not  giv- 
ing him  the  intereft  and  dividends  during  his  life.     The 
wife  contended  that  the  omiflion  lay  in  not  creating  a 
truft  as  to  thofe  dividends  for  the  feparate  ufe  of  the 
wife.     The  Lord  Chancellor  confidering  that  this  was 

a  fdind  for  their  common  proviHon,  and  that^  as  they 

T4  wpr» 
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the  ground  of  the  court's  interference  ex- 
ifts  only  in  the  necejjity  of  obtaining  its 
affiftance,  without  regard  to  the  circum- 
ftances  which  induce  the  application.  And 
jtYeems  to  be  eftablifhed  that  a  fettlement 
after  marriage  fo  enforced  is  to  be  re- 
garded as  ftanding  on  the  fame  foundation 
as  a  fettlement  made  by  the  hulband  in 
confuleration  of  a  portion  given  after  mar- 
1  iage  by  the  friends  of  the  wife. 

And  the  court  of  Chancery  will  not  only 
protect  fettlements  after  marriage  made 
under  its  own  immediate  authority  and 
infpeflion ;  but  where  the  truftee  of  a  mar- 
ried woman/  before  he  gives  up  the  truft 
property,  Itipulates  with  the  hufband  for 
a  fettlement,  comprifing  a  reafonable  pro- 
vifion .  for  the  wife,  and  difpofitions  for 
the  benefit  of  the  iflue  of  the  marriage, 
fuch  fettlement  will  have  the  fan6lion  of 

were  de  fa5lo  fep^rated,  that  intention  would  be  clearly 
defeated  by  giving  the  hufband  the  whok^  and  think- 
ing the  cafe  very  diftinguifhable  from  that  of  an  exprejs 
gift  to  the  hufband,  would  not  decree  for  the  hufband 
or  wile,  but  ordered  the  dividends  in  future  to  be  {>aid 
into  court  till  further  order, "that  the  parties  might  thus 
htforcecL  into  fome  agreement  for  the  wife's  fupport. 

that 
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that  court,   and  the  fupport  of  a  con- 
ftru6live  valuable  confideration.  The  rule, 
however,  has  not  extended  fo  far  in  fa- 
vour of  the  wife  as  to  compel  a  reftitu- 
tion  where  the  truftee  has  voluntarily  re- 
figned  her  fortune  to  the  hufband  {2),  for  WPrec.m 
her  perfonal  eftate  belongs  to  the  hufband,  burlaeems 
and  the  court  can  only  withhold  it  as  iruftVc  p^t 
a  cautionary  pledge,  from  which  it  derives  band  after » 

/•    •  r  1*    •  t  ^'^I  filed. 

a  power  of  imponng  conditions  upon  the  and,p:irtku. 

hufband  for  the  benefit  of  the  wife*     The  decl^'^f!^* 

court  of  Chancery  refufes  in  fuch  cafes,  [hcwun 

where  the  money  is  not  paid,  implicitly  to  AdcrTi 

follow  the  law ;  but  it  will  not  enforce  a  byTmng, 

reftitution  of  what  has  been  legally  ob-  afidc!"* " 

t^ned(3).     Neither,  as  it  feems,   vwll  it  Jlfn  "^.gf'** 

interfere  to  reftrain  a  truftee  from  paying  ^\ 


Vid.  1 
Wmi. 

it  to  the  hufband.     But  if  the  truftee,  be-  ^^9. 3  p. 

'  wms.  IT* 

fore  he  pays  to  the  huft)and  the  property  i^^^-^|^- 
or  portion  of  the  wife,  infifts  upon  a  aAtk.4a<>. 
reafonable  provifion  for  the  wife,  he  has 
only  done  that  which  the  court  would  have 
done,  had  the  money  been  in  the  hands  ,of 
a  mafter,  or  had  a  bill  been  brought  againft 
the  truftee  to  compel  payment;  fo  that 
the  truftee,  being  in  a  (ituation  to  compel 
payment  to  the  huA)and,  was,  alfo,  in  a 

7  ^  iituation 
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fttuation  to  rai(e  a  valuable  confideration 
for  Aich  fcttlement  though  made  after 
marriage.  Thus,  where  J.  S.  having  run 
(4)  Free,  in  away  with  a  young  woman  (4),  who  had 
ji^flirVf.V  a  confiderable  portion  in  the  hands  of 
her  truftees,  and  being  unable  to  obtain 
pofleffion  of  her  fortune  without  giving 
Security  to  the  truftees,  that  it  fiiould  be 
fettled  for  the  benefit  of  the  wife ;  agreed 
•  accordingly,  that  it  (hould  be  laid  out  in 
land  to  be  fettled  to  the  ufe  of  the  huf- 
band  and  wife,  and  the  heirs  of  their  bo- 
dies I  upon  a  bill's  being  filed  by  a  credi- 
tor of  the  hufband,  the  court  of  Chancery 
would  not  confider  the  agreement,  though 
after  marriage,  as  voluntary,  declaring 
that  if  the  hulband  himfclf  had  exhibited 
a  bill  there  againft  the  truftees  for  the 
portion,  the  court  would  not  have  decreed 
it  to  him  without  infifting  upon  fomc 
fuch  fcttlement,  and  the  bill  was  accord- 
ingly  difmiffed. 

(5);n-rr&r       ^^  anothpr  cafe  (5)  C.   having  clandef- 
AmbiT'xii,  t'l^^Jy  married  the  daughter  of  M.  entitled 
to  a  moiety  of  12,000/.  under  her  mo- 
ther's marriage  fcttlement,  and  the  father 

-  of 
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of  the  young  lady  having  iecured  6,000  /. 
on  his  eftate,  made  a  fettlement  in  con^ 
fequence  thereof  upon  his  wife.  Af- 
ter the  death  of  the  father,  the  truftees, 
feeing  a  fettlement  made,  paid  the  money 
to  the  hufband  3  and  the  queQ^ion  for  the 
court  was,  whether  fiich  fettlement  was 
voluntary  'and  fraudulent,  or  good  and 
valid  againft  creditors.  The  rule  laid 
down  in  this  cafe  by  Lord  Hardwicke  was 
as  follows :  ^'  If  a  young  lady  is  entitled 
to  a  portion  fecured  by  a  truft  term^  which  . 
her  hufband  cannot  lay. hold  of,  and  pof^ 
fefs,  without  the  afTi (lance  of  this  court, 
and,  becaufe  the  truftees  refufe  to  raifethe 
portion,  the  hufband  comes  here  for  aid, 
the  court  will  decree  an  adequate  fettle^ 
ment  to  be  made  on  the  wife,  and  will 
jfupport  it  as  a  good  fettlement  for  valua«* 
ble  conlideration.  But  (faid  his  Lord(hip) 
the  court  has  gone  further ;  if  the  wife  be- 
comes entitled  after  marriage  to  fuch  a 
portion,  which  the  hufband  cannot  touch 
without  the  aid  of  the  court,  and  the  truf- 
tees will  not  pay  it  without  the  hufband's 
making  a  fettlement,  to  Which  tTie  huf-r 
band  agrees,  and  does  tbca  which  the 

court 
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court  would  decree,  it  is  a  good  fettlement 
agatnft  creditors."  And  no  doubt  can 
be  entertained,  but  that  it  is  fequally 
good  againft  purcha(ers;.for  thefe  cafes 
reft  upon  the  fame  principle  as  thofe 
wherein  the  confideration  arifes  from  an 
original  gift  to  the  hufband  ^/^r  marriage, 
by  the  friends  of  the  wife  j  nor  can  it  be 
queftioned,  but  that  the  valuablenefs  of 
this  fort  of  confideration  would  be  ad- 
mitted in  courts  of  law,  as  well  as  in 
the  courts  of  equity,  whence  they  derive 
their  origin  and  force.  We  may  add  to 
thefe  cafes  the  obfervation  of  Lord  Hard- 
(6)  I  Aik.  ^icke  in  Brown  v.  Jones  (6).  "If  a  wo- 
man, whofe  fortune  is  in  the  hands  of  her 
brother,  marry  indifqretely,  and  the  bro- 
ther holds  his  hand,  until  the  hufband 
makes  a  provifion,  it  is  bonejlly  done,  and 
is  no  more  than  what  the  court  would 
have  done,  and  the  court  will  equally  fup- 
port  it,  as  if  a  bill  had  been  brought 
againft  the  huft)and  to  compel  him  to 
make  a  provifion  for  his  wife/' 

But  it  ftiould  feem,  that,  if  the  fettle- 
ment by  the  hufband  in  a  cafe  circum- 

ftanced 
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• 

ftanced  like  thofe  above  mentioned,  goe$ 
greatly  beyond  what  the  court  would  have 
enforced,  it  muft  be  regarded  as  an  un- 
reafonable  fettlement,  and  fraudulent,  as 
to  the  excefs^  againft  the  creditors  of  the 
hufband  ^  fuch  fuppolition,  at  leaft,  feems 
warranted  by  what  fell  from  Lord  Hard- 
wicke  in  the  cafe  (7)  of  IVard  v.  Sballet  (b).  (?)  2  v«. 

Zu. 

The  fame  pradlice  of  impofing  terms 
on  the  hufband  has  prevailed  as  well  where 
a  married  woman  is  entitled  to  a  legacy 
in  the  hands  of  an  executor,  as  where  her 
property  confifts  of  money  in  the  hands  of 


•  {b)  There  may,  perhaps,  be  Ibme  doubt  whether  the 
equity  of  theVife  can  be  fatisfied  with  a  proviflon  of 
lefs  amount  than  her  whole  fortune,  where  the  court 
has  to  dircQ  the  fettlement ;  vid.  IVorral  v.  Marlow^ 
I  P.  Wms.  459.  note  ;  and  Like  v.  Beresfordy  3  Vez. 
Jun.  506. ;  but  the  valuable  confideration  wlll,it  (hould 
feem,  clearly  fupport  it  up  to  the  full  amount ;  and  it 
feems  a  fettled  rule  in  equity  not  to  confider  the  hufband 
a  patchafer  by  a  fettlement  after  marriage  to  the  extent 
of  decreeing  him  the  wife's  portion,  unlefs  fuch  fettle-- 
ment  was  adequate  to  fuch  portion :  the  diverfity, 
as  ^o  this  point,  is  between  a  fettlement  before  and  a 

fettlemerit  i7//^r  marriage  ;  vid.  2  Atk.  448.  perhoiA 
Hardwicke. 

her 
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her  truftse.  But  as  the  ecclefiaftical  courts 
poflefled  a  dueft  original  jurifdiftion  in 
legatary  caufes,  which  were  brought  col- 
laterally into  the  courts  of  equity  by  the 
frequent  neceflity  involved   in  them  of 
compelling  a  difcovery  of  the  teftator's 
efFeds  (c),   fome  fcruples  were  expreffed, 
in  early  cafes,  of  the  legitimacy  of  the  pre- 
tcnfion,   which   afierted,  as  a  branch  of 
equitable  jurifdiAion,  this  fubjeft  of  mari- 
(5?)  vid.     tal  claim  (8),    But  thefe  juridical  fcruples 
Blckti^'   were  neither  general  or  lafting;  and  it  was 
isT'vfd!'  fje^ly    declared  by  Lord  Hardwicke  in 
^t^^""'   Jew/on  v.Moiilfonig)  above  cited,  "that 
(9)  2  Atk.   the  court  of  Chancery  will  not  fufFer  the 

420.   ^nn  '  ^  , 

rid-xotiiiu  hulband  to  take  the  wife's  portion 
(though  the  ecclefiaftical  court/  which  has 
a  concurrent  jurifdiftion  in  regard  to  por- 


(r)  According  to  the  prefent  Chief  Juflite  of  K.  B.  it 
was  not  till  the  time  of  Ld.  Chancellor  Nottingbam,tbat 
tlie  junfdi£lioii  of  the  court  of  Chancery  over  the 
queAion  of  legacies  wasefiablifhed.  Vid.  5  T»  R«  69a. 
But  it  was  the  opinion  of  Twifden  J.  i  Sid.44«  that 
tettamentary  caufes  did  not  originally  belong  to  the  ffi- 
ritual  courts,  but  to  temporal  courts  and  commoB  law. 
9  Rep.  37.  b.  and  fee  Judge  BuUer's  argument  in  i'- 
kins  V.  i//7/,  Cowp.  285. 

9  tions 
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tions  arifing  out  of  perfonal  eftate,  may 
have  confented  to  the  hufband's  having  it) 
until  he  has  agreed  to  make  a  reafonable 
provifion  for  the  wife,  aitd  in  many  in- 
ftances  has  granted  injuri6tions  to  ftay  the 
proceedings  in    the  ecclefiaftical  court/' 
In  the  cafe  of  Nicholas  v.  Nicholas  (10),  a  (10)  Prce, 
decree  was  cited  at  the  bar,  as  of  the  then  5*48.  *" 
laft  feal,   whereby   the  proceedings  of  a 
hu(band  in  thefpiritual  court  for  his  wife's 
legacy  were  enjoined,  becaufe  that  court 
could  not  oblige  the  huiband  to  make  an 
adequate  provifion   for  his  wife,   as  the 
court  of  Chancery  would  do  before  it 
would  permit  him  to  receive  the  legacy* 
\n  Adams  v.  Pierce  (11)  the  executor  was  (11)3^- 
plaintiff;  but  Lord  Macclesfield  was  clear  as        \  ' 
to  the  right  of  the  court  to  impofe  terms 
on  the   hujband  if  he  had  afked  any  aid 
in  equity  \d).      A  variety  of  fubfequent 

decifions 

*  I  4  m 

I 

[J)  The  cafe  of  Povfy  v.  Brown^  Prec.  in  Chan. 
315.  which  countenances  the  hufband's  power  of 
dcftroying  this  equity  of  the  wife  by  an  adignment  of 
her  legacy  for  valuable  confideration,  is  difapproved 
of  by  the  weighty  opinion  of  the  prefent  Mafter  of 
the  Rolls,  in  3  Vez.  Jun.  512.  And  we  may  renaark 
that  though  a  legacy  is  Tometimes  called,  by  per-     •« 

fons 
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decifions  has  fet  this  cjueftion  of  equi- 
table jurifdi6tion  out  of  doubt  {e).  It  fol- 
lows, therefore,  upon  the  fame  principle 
on  which  the  cafes  of  Moor  v.  Rycault  and 
Wheeler  v.  Caryl  above  cited  Were  determin- 
ed, that  a  fettlement  by  a  hulband  on 
his  wife,  and  the  iflue  of  the  marriage, 
produced  by  a  treaty  with -executors  hav- 
ing in  their  han^ls  a  legatary  portion  of  the 
wife,  and  declining  to  pay  it  over  until 
fuch  fettlement  fhould  be  made,  ftands  on 


fons  fond  of  the  dangerous  cxercife  of  difcovcring  legal 
analogies,  an  equitable  chofe  in  aflion,  yet  thacackofe 
in  adion  at  law,  and  a  legacy,  are  rights  moft  eflen- 
tially  differing  in  the  contemplation  of  a  court  o( 
equity  itfelf,  which,  while  it  allows  an  afTignment,  for 
valuable  confiderafcion,  of  a  chofe  in  .a£lion  at  law, 
though  purely  of  equitable  operation^  to  defeat  the 
wife*s  contingency  by  furvivorOiip,  treats  the  equity  of 
the  wife  as  attaching  upon  the  perfon  who  claims,  by 
afTignmcnt  from  the  huiband,  the  legacv  of  the  wife» 
notwithftanding  a  valuable  confideration  has  been  given. 

{e)  Vid.  3  P.  Wms.  202.  and  the  references  in  Mr. 
Cox«*s  Note,  and  vid.  Dich  v.  StrutU  5  T.  R.  692. 
where  Lord  Kenyon  declared  himfelf  againft  the  remedy 
for  legacies  at  common  law,  principally  on  the  ground 
of  the  policy  and  expediency  of  leaving  the  quefiion  io 
a  court  which  could  impofc  terms  on  the  huiband  for 
the  maintenance  of  his  wife  and  family. 

afinn 
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a  firm  and  valuable  confideration,  and  is 
perfcftly  good  within  the  meaning  of  the 
ftatutes  againft  fraudulent   ccmveyances. 
Such  was  the  doctrine  of  Lords  King  and 
Hardwicke  in  the  leading  cafes  of  Hinton  v. 
Scott {i2)^^\\d.MiddUcombe'v.Marlow(^il)^  (ii)2Mofe- 
in  whicK  cafes,  though  the  fettlement  was  (TJf^ik 
contefled  by  creditors  only,  the  principle  ^'' 
of  the  decifion  plainly  extends  to  the  claim 
by  purchafers. 

But  as  the  valuable  confideration  of  fet- 
tlements  made  under  the  foregoing  cir- 
cumftances  feems  clearly  to  arife  from  the 
dependence  of  the  hufband  upon  the  aid 
of  the  court  (/) ;  and  the  opportunity  which 
is  thence  furnifhed  of  laying  him  under 
equitable  ftipulations  for  a  juft  provifion 
for  his  wife  and  family,  confiftency  fug- 
gefts  the  inference  that  the  valuable  con- 
fideration car)  only  exift  within  the  bounds 


.  1" 


{/)  Sec  the  late  cafe  of  Pringk  v.  Hod^on^  3  Vez. 
JuD.  617.  where  the  fettlement,  by  the  hufband,  of 
flock  fianding  in  the  wife's  name,  was  declared  void, 
though  the  wife  was  admitted  to  have  a  claim  to  a  pro* 
viQon  9S  againft  the  huiband's  creditors. 

U  of 


2^6 
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of  this  equitable  jurifdiftion.  Wherever^ 
therefore,  the  hufband  can,  by  an  affiph 
mentf  virtually  and  beneficially  poflfefe  bim« 
felf  of  his  wife's  intereft,  the  rational 
ground  fails  whereon  the  valuable  cont 
fideration  appears  to  be  raifed» 


Prvperty^  ag  I 


SECTION    XL 


SOME  diverfity  of  opinion  has  obfcured 
the  queftion  as  to  the  operation  of  ^ 

affignmcnts  of  this  fort  of  mixed  or  quali* 
fied   intereft.     The  efFeft,   indeed,  of  % 
mluntary  adignment  by  the  hufband  of 
his  wife's  portion  is  clearly  eftablifhed  (i ),  (,) ,  Atiu 
and  ever  fince  the  cafe  of  Jacob/on  y.  JViU  ^^' 
Hams  (2),  it  has  been  fettled  law,  that,   (,)  ,p.    . 
though  by  the  Bankruptcy  of  the  hufband  ^"•-  *'*• 
all  fuch  property  of  the  wife  as  he  could 
afiign  or  releafe,  paffes  to  the  general  af- 
fignees  by  the  aflignment  under  the  com** 
iniflioii(3),  yet  fuch  aflignees  ftand  only         ^ 
in  the  place  of  the  hufband,  and  are  fub-  wa«.  ast,   - 
je6t  to  the  fame  obligation  in  equity  to 
make   proviiion  for  the  mi^  (n).    The 

cafes 


{a)  Vid.  9x  forte  Cvjfegamf^  I  Atk.  199.  in  which  an 
obiter  opinion  occuning  in  Miles  v.  ff^IlhmSf  i  P. 
Wins,  ^57*  trenching  upon  the  fcope  «f  tbt4  rule,  wat 

^  U  ?  4cnirt 


Wmi.  458u 
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cafes  colle£led  in  the  clear  and  accurate 
(4)  ,  p.  note  (4)  of  the  laft  editor  of  Pcrc  Williamj, 
flated  it  as  a  queftionabie  point,  whether 
a  particular  affignment  of  the  wife's  chofe 
in  action  {b)  or  truft  term  by  the  hulband 


denied  to  be  law  by  Lord  Hardwicke  :  vid.  alfo  i  Atkr 
a8o.  and  Mr.  Coxe's  note,  i  P.  Wms.  458.  wherein 
the  deciGve  refuh  of  the  poHtive  dcterminatioDS  of  tbc 
coarts  as  to  this  branch  of  the  fubjefl  is  concifely 
dated  thus :  <^  It  is  clear  that  the  general  alTigneesof 
the  hufband  (whether  by  operation  of  law  or  oihemji) 
are  fubjed  to  the  fame  equity  with  the  hofhand  himfel( 
and  it  does  not  feem  10  be  material  whether  the  wiie^ 
hu(baqd,  or  bis  reprefentatives  or  general  afligoees, 
come  for  the  aid  of  the  court ;"  See  Grey  v.  Ktni'^ 
where  the  wife  was  a  petitioner.  Jewfon  v.  Af«(/«i 
a  Ark:  47.  and  the  cafe  of  Wort  at  v.  Marlar^  in  ^^' 
Coxe's  note,  are  aiithorities  for  the  words  of  tbepir 
renthefis.    See  alfo  4  Bro*  C.  R.  139. 

(3)  The  cafes  cited  and  the  reafqning  contained  in 
Mr.  Coxe's  note,  point  only  to  a  wife's  chofes  inaflio* 
in  equity ;  we  muft  therefore,  the  better  to  undcrllaw 
the  fubjcft,  divert  our  minds  for  the  prefent  of  all  coft* 
cern  with  le^al  chofes  .in  adlion  ;  which  by  the  sr{Q- 
ments  ufed  in  a  future  page,  may  appear  to  ftand  ^ 
a  very  different  ground  from  equitable  chofes  in  aflioD* 
It  will  be  cnSeavoufed  to"  be  IheWn,  alfo,  that  truft  tent» 
and  equitable  chofes  in  a3ion  of  a  married  woman,  ^^ 
capable  of  being  fet  in  very  di&rent  lightSy  as  to  (1^ 
power  of  the  huAaod  over  them. 

for 
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for  a  valuable  ccAfidefati'ony  was  a  cafe  over 
which  the  court  of  chancery  would  exer- 
dfe  a  controuU  by  impofing  terms  in  fa- 
tour  of  the  wife  upon  the  particular  af- 
fignee.  In  regarding  the  queftion  as  it 
afFe6ls  the  principal  fubje6l,  it  may  be  ob- 
ferved,  that,  if  the  jurifdiftion  of  the  court 
flopped  (hort  of  this  extent,  a  contiaft 
entered  into  by  the  hufband  for  making 
provifion  for  his  wife,  the  benefit  of  vyhofe 
portion  (the  oftenfible  confideration  for 
fuch  contract)  it  was  in  his  power  to  ob-* 
tain  by  affigning  it  for  an  equivalent, 
would  want  that  compulfory  ground  which 
feems  to  form  the  valuable  confideration 
in  thefe  cafes. 

Since  the  cafe  of  Like  v.  Berisford  (5),  ^5)  3  ver. 
however,  this  doubt  may  be  confidered  as  «d  4d!^' 
removed  by  a  deciiion  which  has  fixed  c'^L,  4 
upon  the  bafis  of  judicial  authority  the  iep.^26!" 
floating  opinions  of  Lords  Hardwicke  and  T^u/y. 
Northington.   By  that  cafe  it  was  decided,  vl^^j'^^ 
for  the  firft  time,  by  a  decree,  that  if  *^- 
a  hufband  make  an  adtual   afCgnment, 
though    for   valuable  confideration,    of 

U  3  the 
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the  wife's  property  (r),  the  equitable  titk 

.  of  the  wife  to  a  proviiion  is  binding  upon 

the  ailignee ;  which  4ecifion  was  exprefslj 

founded  upon  the  reafoning  of  Lord  Hard- 

wicke  in  the  cafe  of  Jew/on  v.  MQulfoUf 

above  cited,  who  there  obferved,  thaV  ^ 

he  were  to  allow  foch  alCgnments  to  pre« 

.    vail,  they  would  trip  up  ail  the  care  and 

caution  of  the  court :   for  the  huiband 

.  would  then  have  nothing  to  do  but  to  take 

up  money  of  a  third  perfcm. 

-  With  rc(pc6t  to  the  chofes  in  aftionof 
the  wife  to  which  the  hufband  has  a  le^d 
title,  it  has  before  been  obfcrved/  tbat  a 
court  of  equity,  unlefs  called  upon  for  its 
affiftance  in  refpe£t  of  fuch  property,  will 
not  interfere  {d)  with  the  hulband's  legal 


{c)  The  Ma&€r  of  the  Holti^  by  deny  n^  the  cafe  of 
,  Povfy  V.  Browttj  PreC.  in  Chan.  325.,  fliewi  (hat^^^ 
blended  legacies  and  truft  monies  in  has  confideratioo  of 
this  point ;  and  there  feems  to  be  no  ground  for  treating 
them  as  diftinguifhable  in  principle,  as  they  are  coB- 
neded  with  the  prefent  fubjed, 

[d)  Neither,  as  it  feems,  will  the  court,  where  tbe 
wife  has  a  rent  charge,  interfere  with  tbe  hu(bao<i^ 
Tegal  reinedy  by  diftrefs,  in  order  Co  eofbroe  a  provi&o 
for  the  wife.     Vid.  2^  Atk.  5^- 

7  means 
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means  of   recovery  (6).    The  court   of  (0  vid. 
Chancery  has  gone  the  length  of  aliQwing  ce^m^r,  % 
a .  bare  affignment .  of  a  chofe  in  action  by  639* 
the>  hufband  without  any  coniideraticHi,  420.  where* 
though  void  as  to  the  afiignee^  to  change  *  chis^'^mris 
the  property  and  veft  it  in  the  hu(band(7).  ITyLoI^d 
But  a  different  rule  now  prevails,  and  it-  mnj!\^' 
feems  to  be  perfeflly  fettled  that  the  wife's  sef'i  wn-' 
title  by  furvivorftiip  will  not  be  difturbed  tly  d<>«bt- 
by  fuch  affignment  by  the  hufband  with-  [j!^!"''" 
out  {€)  valuable  confideration  (8).     But  ^^^l^^ 
with  rtffpe6t  to  fuch  legal  fubjecls,.  the  wife-  ^"^  'g^- 
can  have  no  claim  for  a  provifion  as  againft;  (s^  vid.  * 
an  aflignee  for  valuable  confideration  ( f) :  Batn  v. 

for    and  I  Bro. 
..  C.  R.  44. 

y.Kimg/man» 

[e)  And  it  appears  that  beyond  the  confideration  fuch 
aflignxnent  will  not  bind  the  wife  furviving ;  2  Atk* 
208.  417. 

■ 

(/)  It  feems  alfo  that  the  aflignees  under  the  bank- 
ruptcy of  the  huiband  take  the  property  in  fuch  debt^ 
of  the  wife,  clear  of  any  equity  in  her  favour ;  i  P. 
W.  251.2  Atk.  418.  et  feq.  for  the  affignees  are  only 
fubje(El  to  the  bankrupt's  equities,  and  be  might  have  re- 
duced the  thing  in  a£lion  into  a  thing  in  poSeflion 
whenever  he  pleafed.  But  it  is  clear  that,  in  other  cafes^ 
fuch  interefl  of  the  hufband  in  his  wife's  legal  chofes'in 

♦  U4  aaion» 
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for  the  huiband  was  not  originally  fub)e£t 
to  fuch  claim,  and  it  would  be  hard  to  fet 
it  up  againft  one  who  gave  a  valuable 
coniideration  for  the  hu(band*8  title.  But 
where  it  was  not  competent  to  thehuf- 
band  to  reduce  the  property  of  his  wife 
into  his  own  pofleffion  without  the  aid  of 
a  court  of  equity,  the  court,  which  will 
not  endure  to  fee  its  falutary  controul 
eluded  by  circuity,  confiders  the  title  of 
the  aifignee  to  be  fubje6l;  to  a  fort  of  pa- 
ramount equity,  which  adheres  to  and 
pafTes  with  the  fubje£t« 


aSioo,  will  not  pafs  without  a  valuable  confideratton. 
It  may  be  regardedi  indeedi  as  an  univerial  rule  in 
equity,  that  a  valuable  or  good  confideration  is  necefiary 
to  pafs  the  thing  where  the  attempted  transfer  opentes 
wholly  by  Qquitable  fanCUon,  and  raiies  a  new  title  of 
pure  equitable  creation,  as  in  the  cafe  of  aflignments 
of  poflibilities  of  legal  eftates  and  of  chofes  in  afiion. 
Though,  where  the  transfer  has  its  effe£i  in  equity,  not 
becaufe  the  conveyance  itfeif  is  of  equitable  oferatm^ 
but  becaufe  the  thing  transferred  is  of  equitable  c^gftt" 
zancey  as  in  the  cafe  of  equitable  veiled  eftates,  the 
tranfafiion  does  not  of  neceflity  found  itfeif  upon  any 
confideration. 

A  fettlement, 
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A  fettlemerit,  therefore,  of  a  bare  chofe 
in  aftion,  ftands  differently  circumftanccd 
from  a  fettlement  of  property,  which  the 
hufband  muft  borrow  the  affiftance  of 
equity  to  obtain  poffeflion  of,  and,  if  made 
after  marriage,  feems  unfhielded  from  the 
operation  of  that  principle  of  conformity 
to  the  fpirit  of  the  ftatutes  againft  fraudu- 
lent conveyances  aCted  upon  in  courts  of 
equity  (/). 

The  qualified  maxim  of  equitas  fequitur 
legem,  to ,  which  we  muft  reibrt  for  many 
of  thefe  diftinftions,  is  admitted  to  apply 
with  improved  analogy  where  a  judgment 
is  given  to  a  truftee  in  truft  for  a  fingle 
woman,  who  afterwards  marries,  having 
by  the  confent  of  her  truftee  been  put  into 
pofleflion  of  the  land  extended ;  for  it 
feems  clear  that  in  fuch  a  cafe  the  huf- 
band may  aflign  over  fuch  extended  in* 


(/)  Money  fecurcd  to  a  feme  covert  by  morrgage,  i^ 
upon  a  foot  with  her  other  chofes  in  a3ion.  Prec. 
in  Chan.  ii8. ;  and  the  diftinfiion  formerly  allowed  be- 
tween mortgages  in  fee  and  for  terms  of  years,  has  long 
ccafed  to  be  law.  Vid.  I  P,  Wras.  458.  and  2  Atk. 
2q8* 

tereft. 


1 


«9B  Settkments  after  Matriagt    Ck.IlL 

tcreft,  notwithftanding  the  interpofition  of^ 
the  truft,  without  valuable   confideratm^ 
as  without  doubt  he  may  in  the  parallel 
cafe  at  Iaw»  where  a  woman,  who  has  t 
judgment  which  is  afterwards  extended  by 
elegit,  marries,  for  it  is  thgn  no  longer  a 
chofe  in  a6tion  but  res  judicata.    In  fuch 
a  cafe,  therefore,  the  court  will  impofe  no 
terms  on  the  hufband ;  and  if  he  fettles 
fuch  a  fubjeft,  after  marriage,  it  feems  to 
be  a  voluntary  and  fraudulent  zGt  within 
the  meaning  of  the  ftatutes  againfi  fraudu- 
lent conveyances4     So,  if  the  terms  of  a 
decree  in  favour  of  a  feme  fole,  be  to  hold 
and  enjoy  land  till  a  debt  due  to  her  be 
paid,  and  fhe  is  in  pofleflion  of  the  land 
under  the  decree,  and  marries,  the  huiband 
may  aflign  fuch  intereft  wiibout  valuable 
^ml^'i    ^^^^^r^//i>«  (9),  for  fuch  equitable  extent 
is  conftrued  by  analogy  to  a  legal  extentj 
and  we  hav&  feen  what  would  be  the  huf- 
band's  power  if  the  extent  were  a  ftrid 
legal  execution. 


r 
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SECTION    XIL 


THIS  principle  of  following  the  law 
has  alfo  been  obferved  in  equity^  in 
refpe£t  to  terms  of  years  held  in  truft  for 
married  womei^>  and  ever  iince  the  cafe 
of  Sir  Edward  burner  (i),   determined  (niVem. 
upon  appeal  (2)  to  the  Lords,  it  has  been  cifblus 
confidered  as  competent  to  the  hufband  1^1^' 
to  pafs  the  intcreft  in  fuch  equitable  chat-  ^•^,t'*f^ 
tel  real  to  his  aflignee,  (except  where  it  ^^''•'Vwm 
has  been  cheated  for  the^wifc  upon  {a)  the  ^Jf/ji^ 
marriage  with  the  privity  and  conient  of  '^^^^^^ 
the  hufband),  unfhackled  by  any  equitable  J|^^**^  ** 
claim  of  the  wife.  And  in  a  cafe  (3)  which  chan.  ca. 
foon  afterwards  came  before  the  court,  (3}  Pi/f^. 
the  authority  of  Turner*^  cafe  was  con-  vera!  \%. 


[a)  Bat  where  the  term  is  voluntarily  created 
by  the  hufband  after  marriage,  infuch  cafe  effefi  i« 
given  to  a  fubfequent  alienation  by  the  bulband  for 
valuable  conGderatian  by  the  27  £Ii2.  c.  4.  Vid.  t 
Chan.  Ca.  308. 

fidered 
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.  fidered  as  overthrowing  a  ferics  t>f  con* 
trary  refolutions  (^),  and  eflabliihihg  thd 
rule  in  favour  of  the  hufband  5  though  at 
the  fame  time  Lord  Nottingham  animad-** 
verted  upon  the  judgment  given  by  the 
Lords  in  the  former  cafe  with  fome  dif- 
W  * vcm.  approbation.  In  Tuder  v.  Smayne  (4),  43 
cafe  of  Sir  Edward  Turner  received  a  far- 
ther confirmation.  There,  the  huftand 
having  made  an  alignment  of  the  trud 
term  of  the  wife,  a  bill  was  brought  by* 
the  aflignee  again  ft  the  wife  and  her  truf- 
tees»  to  compel  them  to  aflign  over  the 
legal  eftate  in  the  term  to  the  plaintiff; 
and  it  was  decreed  accordingly,  though  it 
was  ftrongly  urged  by  the  counfel  for  the 
defendant  that  no  fettlement  or  provifton 
had  been  made  by  the  hufband,  and  that 
if  6e  had  been  the  plaintiff  inftead  of  his 
afTignee,  the  court  would  not  have  decreed 


(i)  Vid.  the  cafe  oiDoyleyy,  PerfulU  i  Chan.  Ca.  225- 
inrhere  it  was  faid  that,  fince  Queen  Elizabeth's  time,  it 
had  been  the  conilant  courfe  of  the  court  to  fet  afidp  all 
incumbrances  and  a3s  of  the  hufband  upotx  the  tnift  in 
the  wife's  term,  and  to  allow  him  neither  to  charge  or 
grant  it  away. 

'  the 
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the  truftees  to  affign  to  him  the  legal  eftate^ 
without  his  firft  making  a  proviiion  for 
his  wife  i  and  that  the  then  plaintiff,  who 
derived  under  him>  ought  not  to  be  in 
any  better  condition.   The  reafon  and  na« 
tureof  the  thing leem  to  warrant  an  inference 
that  a  mtvevoluntary  afiignmentby  thehuf- 
band  of  his  wife's  tfUft  term  fhould  be 
good  againft  her  claim.     In  Lord  Carteret 
V.  Pafchal  (5),  it  was  faid,  that  the  per-   (5)  3  p. 
feftion  of  the  hulband^s  inteieft,  where  the  ^°'*-  ^'• 
wife  had  an  qquitabie  ,extent  (fuch  as  the 
decree,  on  which  the  claim  in  that  cafe 
was  founded,  was  adjudged  to.  amount  to), 
gave  the  huiband  power  to  aflign  it  with* 
cut  coniideration  y  which  opinion  of  the 
icourt  was  founded  oa  the  analogy  which  * 
pught  to  be  preferved  between  executed 
legal  and  executed  equitable  interefts.  And 
fuch  cafe  of  an  equitable  extent  was  com- 
p^fet)  by  the  Chancellor  to  the  cafe  of  a 
v^ife's  liruft  of  a  term.     So  that  it  appears 
to  have  been  the  opinion  of  Lord  King,  that 
a  nt^rtied  woman's  truft  of  a  term  was  an 
equitable  intereft  capable  of  being  afligned 
by  the  huiband  nvithut  coniideration  as 
againft  the  wife  herfelf,         ' 

Con- 
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Confiftency  can  only  be  maintained 
by  an  adherence  to  principle.  None  of  the 
authorities  which  have  adjudged  this  dif- 
poiing  power  to  the  huiband  over  a  truft 
term  of  his  wife,  have  taken  any  di» 
ilinAion  between  volunt4ry  and  valuable 
alfignments  %  though  fuch  a  do6trine  has 
crept  into  all  the  nftodern  abridgments  and 
compilations. 

There  may  be  a  difference  as  to  the 
hufband's  intcreft,  between  fwch  truft 
terms  of  the  wife  as  are  vefied^  and  fuch 
as  are  ^contingent  and  executory.  Fof 
fince  a  mere  contingent  and  executory 
intereft  in  a  legal  term  could  not  be  af« 
figned  at  law,  there  is  no  legal  analogy  to 
govern  the  eifedt  of  the  aflignment  in 
equity;  and  as  the  allignments  of  fuch 
interefls  have  wholly  their  foundation  in 
equity,  to  inlift  upon  a  valuable  confider' 
ation,  or  fetter  them  with  conditi(His  in 
fiavour  of  the  wife,  feems  no  improper  ex- 
ercife  of  equitable  jurifdiflion.  And  (here 
is  good  reafon  and  authority  for  faying*, 
that  a  man  cannot  aifign  the  legal  intereft 
in  his  (mn  term^  fo  as  to  bind  his  reprefen*-- 

tatives. 
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tativcs,  if  fuch  intertft  be  only  a  poffibility 
•Of  contingency,  without  a  confideration  {c) 
either  in  the  firft  or  fecond  degree  (6)*  But  ^^^-  • 
there  appears  to  be  no  difference,  as  to  the 
effefl  of  the  hulband's  aflignment^  between 
a  term  in  truft  to  raife  a  fum  of  money  for 
a  woman»  and  the  truft  of  the  term  itfelf» 

or 

(r)  The  reafon  for  the  neceflity  that  exiflt  for  a  good 
eonfideration'to  fupport  fuch  aflignmentsof  contrngent, 
legal  or  equirable,  interefts,  (for  whether  the  fubjed  be 
legal  or  equitable,  the  aflignment  has  its  operation  only 
ih  equity),  is  found  in  that  principle  of  equitable  con- 
firudlion,  by  which  they  are  looked  upon  in  the  light  of 
contrads  or  agreements,  which,  to  entitle  them  tothe  af«- 
fiftance  of  the  court,  muft  be  founded  at  leaft  upon  a  mm-" 
fortous  conCdenition.  For  equityVill  not  be  moved  to  inw 
ferfere  with  the  law,  but  where  either  a  purchafer  in  the 
firft  or  fecond  degree  claims  its  affiftknce.  And  its  prac«- 
tice  10  this  refped  feems  to  turn  upon  the  rule,  that, 
whatever  it  will  do  for  a  valuabh  furchafnr^  it  will  do 
for  a  xmfi  or  chiU^  which  is  a  fecondary  fort  of  purchaCer 
in  equitable  confideration,  where  no  creditors  or  other 
valuable  claimants  appear,  againft  mere  volunteers. 
And  it  feems  to  follow,  that  wherever  a  court  of  equity 
urill  uphold  an  affignment  of  a  legal  executory  intereft,  ^ 

it  will  fupport  an  affignment  of  a  parallel  intereft  ift 
equity,  for  otherwife  it  would  not  merety  ofiend  againft* 
f  ije  ru)e  of  iqmia$  fiquiutr  bgemf  but  commit  an  iaooft- 

-^  'fiftency      ; 
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or  an  equitable  chattel  real,  for  where 

fuch  fuppofed  diverlity  was  urged  at  the 

(7)  '  5tt-     bar  in  the  cafe  of  Walter  v,  Sanders  (j\ 

3^.' .         the  M after  of  the  Rolls  refufed  to  liften 

I  to  the  diftindtion,  and  held  himfelf  bound 

to  decree  (though,  as  he  faid,  againft  his 
confcience)   in  conformity  with  the  fo- 

lemn 


fi&ency  with  itfelf.  But  fince,  where  the  afligqinent  is 
made  by  a  perfon  interefied  in  his  own  righ^,  equity  ifirill 
lend  it  no  countenance  unlefs  it  poflefs  the  merit  of  ? 
good  or  valuable  conQderation;  fo  where  it  is  an  afiigD- 
ment  by  a  hufband  of  fuch  legal  pr  equitable  contingent 
iniereft  of  his  wife,  there  muft  neceflfarily  be  a  valu* 
able  confideration  to  fupport  it,  for  a  conGderation  in 
the  Jecond  degree  cannot  prevail  againfi  the  meritomus 
claim  of  the  wife. 

But  to  purfue  the  fubje6l  a  ftep  further ;  if  the  equi- 
table or  legal .  contingent  interefl  of  the  wife  iu  ber 
chattel  expe3ancy  be  fuch,  as  that  it  cannot  becoiqe 
^ejied  in  her  during  the  hufband's  rtfe,as  where  a  term  \% 
given  to  or.in.truft  for  the  hu(band  and  wife  and  th« 
•furvivor,'it  may  reafonably  be  doubted  whether  equity 
will  give  eSe£l  to  an  aflignment  by  the  hufband  of  bis 
wife's  intereft  even  .for  valuable,  confideration.  For 
there  muft  \m  fome  tules  of  conformity  to  limit  thu  equv* 
table  jurifdidion ;  and  it ,  may  be  obferv^d  that,  in  %U 
the  inftances  wherein  it  has  given  operation  to  the  af« 
^ment  of  tbb  fpecies  of  inter.efi,  the  law  itfeUy  where 
J  ^        .  the 
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lemn  judgment  given  in  the  cafe  of  Sir 
Edward  Turner. 

So  in  a  fubfequcnt  cafe  (8)    it  was  ^f^^' 
taken  by  the  court  to  be  well  fettled,  that  ^^ 
where  a  wife  has  the  truft  of  a  term, 
the  hufband  has  an  abfolute  power  of  dif«- 
pofition  over  it.     In  Lord  Carteret  v.  Paf^ 


the  fubje£l  has  been  legale  has  prejfented  fome  mode  et« 

ther  by  fine  or  releafe  of  efieAing  an  alienation  of  the 

thing.  But  of  fucb  an  executory  and  contingent  intereft 

of  the  wife  at  law,  the  huftand  has  no  legal  means  of 

difpofing  by  himfelf.  '  By  fine  he  cannot  without  the 

concurrence  of  the  wife ;  neither,  as  appears  in  Lampef'$ 

cafe,    10  Rep.  51.  a.,   and  yid.  i  Rep.  99. a.    iii.  b. 

Popham,  5.  I  Salk.  326.  can  he  reach  it  by  aHignment 

or  releafe.     If,  however^  fuch  intereft  of  the  wife  in  a 

term  of  years  is  created  by  the  hufband  himfelf  after  mar* 

riage,  as  in  i  P.  Wms.  364.  ^a/ts  v.  Thomas^  where  the 

hufband  purchafed  a  term  for  years  to  himfelf  and  his 

wife  and  the  furvivor,  and  the  executors,  &c.  of  fuch 

furvivor;  the  hufband  may  clearly,  by  the  operation  of 

the  ftatute  27  £liz.,  alien  fuch  contingent  intereft  of  his 

wife,  by  a  fimple  aflignment  at  law  for  valuable  confi« 

deration.     If  he  only  mortgages  it,  whereby  it  is  con* 

verted  into  an  equitable  chattel  after  the  forfeiture,  the 

equity  will  furvive  to  the  wife,  but  not,  as  it  fhould  feem| 

as  agratnft  the  huiband*s  creditors,  even  though  their  debts 

were  contraQed  fubfequently  to  the  fettlement. 
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(9)  3  p       c6al(g)  the  famedo6trinc  prevailed,  and  it 

was  confidered  as  furnifhing  a  principle 

applicable  to  the  cafes  t6ere  put  of  equita- 

table  extents.     The  rule  was  acquiefccd  in 

by  Loixl  Hardwicke  in  the  cafe  of  Bates  v. 

(io)iAtk.  Dandy  Hi  o)i  and  again  afterwards  in  the 

iii)2Atk.  great  cafe  oi  Jew/on  v.  Moulfon  {i\){d)Axi 

^*'-  a  very  late  cafe  the  fame  doftrine  was  re- 

lu6lantly  recognized  by  the  prefent  Mafter 

of  the  Rolls,  who  feems  to  doubt  whether 


[d)  It  has  been  faid  (vid.  Treat,  of  Eq.  FonbU  noteo. 
to  feft.  6.  book  i .)  that  the  cafe  of  Straihmore  v.  Btnuei^ 
2  Bro.  C.  R.  345.  has  confiderably  weakened  the  au- 
thority of  thefe  cafes.    In  anfwcr  to  which  obfervatlon 
it  may  be  remarked,  that  in  the  cafe   of  Sir  Edward 
Turner  and  of  Pift  v.  Hurtt^  it  was  the  particular  nature 
and  quality  of  the  intereft  that  attraded  the  marital  claim, 
and  thofe  cafes  turned  upon  no  queftion  of  fraud  upon 
the  hulband.      In   Strathmore  v.  Bowesy  the  claim  of 
of  Bowes   depended  upon   the  que il ion,  whether  the 
court  would  confider  the  power  of  difpofition  which  the 
widow  had  created  for  herfelf  (and  which  was  fuch  by 
its  own  nature,  as  that,  if  fuflfered  to  exifl  at  all,  it  could 
not  become  a  thing  difpofeablc  by  the  hufband,  as  a  fraud 
upon  the  marital  rights.     In  Turner's  c^ife,  as  well  as  in 
thofe  of  Pitt  V.  Hunt  and  Tudor  v.  Smayne^  the  hulband 
did  not  found  his  pretentions  upon  his  right  to  overthrew 
the  interefl  which  had  been  created,  but  upon  his  right 
by  legal  confe^uence  to  the  difpofition  of  it. 

the 
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the  (li)  principle  upon  which  the  cOurt  of  (ia)vid.3 
Chancery  hsls  exercifed  a  controul  over  the  i^li!^^ 
difpofition  of  this  fort  of  property,  can  con-  /^i ;'  and 
fiftently  ftop  fbortof  any  cafe  where  the  fub-  v!  kiufl 
je£t  is  of  equitable  cognizance,  and  not  to  be  i^^'.  "  ' 
come  at  by  legal  remedies.     Until  a  future 
decifion  (hall  remove  this  refpe6):able  doubt, 
it  may  not  be  prefumptuous  to  call  the 
reader's  attention  to  fome  lineament  of  an 
eiTential  diflindlion,  which  difcriminates 
the   practical  ground  of  relief  in  thefe 
kindred  cafes. 

In  a  view  to  this  particular  branch  of 
enquiry,  viz.  the  cfFeft  of  the  hufband's 
aflignment  of  his  wife's  property,  fuch 
property  may  perhaps  admit  of  a  nominal 
divifion  into  chofes  in  adtion^-fufpenfive 
executory  trufts — and  executed  abfolutc 
truftsk  With  refpeft  to  the  firft  denomi- 
nation, we  (hould  bear  in  mind  that  a  chofe 
in  aftion  is  a  mere  legal  right,  with  which, 
9S  a  right,  courts  of  Equity  have  nothing 
to  do  i  as  a  right  it  feems  (e)  to  be  fub* 


(f )  Some  doubt  is  call  over  this  part  of  the  defcription 
by  what  occuri  ia  a  Atk.  420.  and  Bunb.  86. 

X  2  jca 
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fubje6t  to  no  equities.  But  a  right  to  a 
hen^^  is  regarded  as  an  inter  eft  by  courts  of 
Equity,  which,  contemplating  the  interefl 
as  abftra^ted  from  the  right,  allows  it  to 
be  feparately  aliened,  and  to  be  treated  as 
a  di(lin£t  fubjeft  of  negociation  and  trans- 
fer. As  no  equity  feems  originally  to  be 
-  attached  to  the  thing,  it  muft  fpring  up 
in  the  very  aft  of  feparating  the  intereft 
from  the  right.  But,  iince,  where  the 
hufband  is  entitled  to  a  thing  in  aftion 
in  right  of  his  wife,  he  muft  join  his  wife 
with  himfelf  in  an  action  to  recover  it  i 
and,  in  the  mean  time,  the  wife  has  a 
chance  of  benefit  by  furvivorfhip,  the  court 
Will  not  give  effeft  to  the  transfer  by  car- 
rying the  divided  intercft  or  equity  to  -the 
transferree  in  deftruftion  of  the  contingent 
expeftation  of  the  wife,  unlefs  the  affign- 
ment  is  fupported  by  a  valuable  confidera- 
tion ;  for  the  rule  is,  that  no  new  equity 
€anjpring  up  in  favour  of  a  mere  volunteer 
in  derogation  of  an  antecedent  intercft 
however  minute. 

But  the  courts  of  Equity,  having  al- 
lowed and  fanftioned  the  conveyance  of 

^  fuch 
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fuch  untan^ble  interefls,  would  feem  to^ 
contradict  and  defeat  Aeir  own  principles 
and  ob)e6l5  by  denying  to  (uch  a  convey- 
ance  the  effe^  of  a  plenary  transfer ;  and 
their  geneiral  objedt  of  facilitating  the  in« 
terchange  of  property  by  rendering  it  more 
pliable  to  the  bccafions  of  commerce  and 
ibciety^  would  be  fruilrat^  by  their  own 
outrageous  caution  in  fubje6ting  the  pur- 
chaier  for  valuable  confideration  to  an 
equity  which  was  not  originally  attached 
to  the  thing  itfelf,  and  holding  him  liable 
to  the  moral  obligations  of  anotber^  which 
there  was  no  equity  to  enforce,  before  the 
alienation,  againft  the  party  himfdf  ftapd- 
ing  in  the  relation  to  which  fuch  moral 
obligation  referred. 

Where  the  property  of  the  married 
woman  is  in  the  tangible  (hape  of  mon^, 
die  truit  refpe£ting  it  may  be  called  /^f^ 
penfive  and  executory.  Here»  as  there  is 
no  way  for  the  huiband  to  enforce  pay- 
ment, but  by  the  compulfory  interference 
of  a  court  of  Equity^  an  original  equity 
becomes  attached  to,  or  if  it  be  not  too  bold 
9,  phrafe^  confuhftantiftted  with  the  thing 

X  3  itfelf. 
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itfelf.  The  truftee  or  executor  is  in  fuch 
a  cafe  the  active  medium  through  which 
the  bounty  is  to  be  carried  home  to  the 
object ;  it  i$  a  directory  charge  opon  their 
confcienceSi  and  receives  its  completion  at 
their  hands.  They  vt  not  to  bold  but  to 
do  fomething  for  another ;  they  have  no 
ejiate.^  which  can  be  anfwercd  by  a  cor- 
refpondent  equitable  eftate  in  the  ceftui  que. 
truft  or  legatee,  but  have  fimply  an  office 
to  difcharge.  The  thing  given  moves  in 
one  line  of  direftion  from  the  donor  to 
the  donee  without  the  creation  or  fuppo- 
fition  of  two  coeval  and  correfpondent 
eftates  in  law  and  equity. 

But  as,  in  thefe  cafes  of  legacies  and 
trufl:  monies,  the  truftee  or  executor  has  a 

« 

duty  to  perform,  before  the  gift  is  per- 
fefted,  which  duty  the  aid  of  the  court  is 
requifite  to  enforce,  the  rule  that  exa6ls  the 
the  performance  of  equity  before  equity  can 
be  granted,  raifcs  an  original  equity  in  behalf 
of  the  wife.  The  equity,  therefore,  in  this 
cafe,  having  fprung  up  iefore  the  alienation, 
there  feems  to  be  no  reafon  for  conftruing 
the  affignee  to  be  in  a  better  condition  than 

the 
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the  perfon  under  whom  he  claims.  But, a 
flrong  argument  from  inconvenience  and 
abfurdity  accedes  to  this  reafoning  fiom 
the  nature  of  the  thingj  fince,  according 
to  the  obfervation  before  borrowed  from 
Lord  Hardwicke,  if  fuch  ailignment  were 
fufFered  to  prevail,  an  eafy  circuity  might 
.fruftrate  the  folicitude  of  the  court  for  the 
maintenance  and  prote£tion  of  married 
wpm^n. 

Truft  terms  are  among  the  abfolutt  or 
executed  trufts  which  form  a  diftinft  clafs 
in  the  confideration  of  this  fort  of  pro- 
perty. Being  equitable  interefts  ortgi- 
^  nally^  their  very  conftitution  differs  from 
that  of  chofes  in  gi^ion ;  and,  as  an  af* 
iignment  of  fuch  an  intereft  does  not 
draw  its  immediate  operation  from  any 
equitable  conftru6lion  fupplying  its  dcf- 
ficiency  of  force  at  law,  but  belongs  to 
the  nature  of  the  thing,  the  fame  ncceffity 
for  a  confideration  to  efTe6tuat6  the  con- 
veyance, and  alter  the  property,  feems 
not  to  exift,  as  where  the  transfer  being 
unauthorized  at  law,  can  carry  no  benefit 
to  the  affignee,    but  by  firft  raifing  an 

X  4  equity 
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equity  between  the  parties.  The  neceffity 
for  an  univerfal  agreement  in  the  rules  of 
all  courts  relating  to  eftates  in  land,  which 
has  given  birth  to  the  maxim  of  equitas 
fequitur  legem f  fuggefts  the  reafon  of  the 
diftin6tion  that  plainly  exifts  between  the 
monies  and  legacies  of  a  married  woman 
in  the  hands  of  her  trullees  and  executors, 
and  her  equitable  intereOs  in  terms  of 
years,  which,  being  unintelligible  but  by 
reference  to  their  correfpondent  eftates  at 
law,  feem  to  depend  for  their  very  eflence 
and  attributes  upon  a  ftri£t  analogy  of 
rule  and  conftru£lion. 

The  maxim  therefore  of  equitas  fequitur 
legem^  and  the  rule  of  expediency,  feem 
'  to  require  that  the  power  of  difpofition 
by  the  hufband  in  this  cafe  of  a  truft  term 
of  the  wife,  (hould  not  be  fettered  by 
executory  obligations,  and  pafs  to  the  af- 
lignee  defalcated  of  its  value  by  extrinflc 
claims,  and  the  interference  of  a  difcre- 
tionary  jurifdidion ;  and  if  the  rules  of 
law  have  the  fimilitude  of  fcience,  we  mufl: 
diflinguifh,  as  to  the  effe£t  of  an  affignmeht 
by  the  hulband,  between  the  wife'is  pecu- 
niary 
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niary  portion,  which  is  to  have  its  efFcft 
through  the  medium  of  an  active  doty  in 
the  truftces,  who  art  the  depofitaries  of  the 
thing  itfelf,  and  effeftuators  of  the  ddnor's 
intention,  and  a  truft  term  dcfcriptivcly 
afcertaincd  and  liihitcd,  conftituting  a  vi- 
fible  eftate  in  the  ctftui  que  truft,  cloathed 
with  the  fame  quality  of  transferrability 
as  a  perfefl:  common  law  eftate,  and  dif- 
fering from  it  onry  by  being  thfe  objeft  of 
the  peculiar  jurildidion  of  a  court  of 
Equity  if).    In  the  firft  cafe  we  view  the 


(/)  The  principle  of  this  diftinfiion  may  be  traced 
back  Co  very  high  legal  antiquity.     The  fpecial  dire£lory 
truft  is  noticed  by  Lotd  Bacon,  in  his  reading  on  the 
Stat,  of  Ufes,  p.  9*  as  being  very  different  from  the  ^« 
neral  and  femument  truft,  which  was  properly  the  ufe» 
Tbefe  diftind  forts  of  ufes  or  trufts,  before  they  became 
the  obje£l  of  any  fiatute,  differed  no  lefs  in  their  con- 
ilru£li6h  and  6ffe£ls  than  in  their  nature  and  extent. 
See  the  obferyation  in  12  Rep.  26.     They  have  bean 
compared  to  ihcjusprecarium  znAjusfiduciarium  of  the 
civil  lawyers.     The  equitable  efiates  in  real  property, 
adverted  to  above,  are  the  legitimate  defendants  of  the 
ancient  permanent  ufes,  which,  upon  the  old  maxim  of 
equiiasjuuitur  Ugem^yfeTe  always  defcendible,  in  a  conrfe 
analogous  to  efiates  of  inheritance  at  the  common  hw« 

fub- 
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fubjefl  as  a  mere  fiduciary  depofit, — a  thing 
of  manual  transfer,  in  rcfpeft  to  which, 
the  court  of  Chancery  will  make  ufc 
of  the  necefljty  for  its  interference  as 
an  inftrunient  of  occafional  controul, 
whereby  the  hufband,  who  calls  for 
equity,  may  be  obliged  to  do  equity.  But 
we  are  juftified  upon  the  true  fpirit  of  the 
maxim  of  equitas  fequitur  legem  in  viewing 
all  trufl  terms  as  eftates  of  a.meafured 
quantity  and  definite  intereft,  not  depend- 
ing on  a  flux  difcretionary  jurifdi£):ion, 
but  on  a  fixed  and  fcientific  bafis  of  legal 
analogy  {^). 

Thefe  obfervations  may  furnifh  fopic 
ground  for  a  more  accurate  delineation 
of  the  diflinaions  affefting  the  marital 
power  over  the  feveral  kinds  of  trufl  pro- 
perty, to  which  a  married  woman  may 

(g)  See  what  was  faid  by  Lord  Nottingham,  in  bis 
fecond  argument  in  the  Duki  of  Norfolk'^  cafe»  on  the 
correfpondence  between  the  rules  of  equity  and  com* 
mon  law  as  to  terms  of  years,  Chan.  Ca.  48.  and  fee 
the  argument  of  Lord  Keeper  North  in  the  fame  ctf«ii 
1  Vern.  164. 

be 
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\>t  entitled ;  for  that  there  is  a  diflferenc^ 
in  principle  between  the  legacies  and  truft 
monies,  and  the  truft  terms  of  a  married 
woman^  is  a  proportion  as  clear  as  the 
diyerfity  between  perfonal  chattel  or 
moveable  property,  and  eftates  in  lahd, 
which  laft  (hould  have  the  fame  meafure 
in  lavvr  and  equity,  and  call  for  an  analogy  , 
^nd  correfpondence  of  decifion. 

The  connexion  which  the  learning  on 
this  point  has  with  the  fubjeft  of  this 
eflay  will  be  found  in  the  dependence 
which  the  queftion  as  tp  the  voluntarinels 
pr  valuablenefs  of  fettlements  made  by 
hufbands  under  the  circumftances  above 
fuppofed,  muft  have  upon  the  preliminary 
queftion^  n  e.  whether  a  court  of  Equity 
will  extend  to  the  particular  cafe  its  corn- 
interference. 
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SECTION    XIIL 

THE  fettlcmcnt  which  takes  place  upon 
the  reparation  of  the  married  par* 
ties,  is  an  important  branch  of  this  fub- 
'  jcft.  The  books  contain  but  few  cafes 
upon  the  validity  of  fuch  fettlements  as 
againft  purchafers  and  creditors ;  and  the 
refuk  of  fuch  refolutions  as  are  to  be  found  * 
upon  the  qucftion,  feem  to  reft  it  Upon 
the  alternative  of  the  infertion  or  omilEon 
of  a  covenant  by  the  wife's  friends  or  truf- 
tees  to  indemnify  the  hufband*  It  would 
feem  inconfiftent,  if  the  mere  interruption 
of  the  marriage  union,  without  the  au- 
thoritative interference  of  a  court  of  Spi- 
ritual Judicature  ;•— of  that  union,  which 
the  common  law  regards  as  fo  weighty 
and  valuable  a  confideration,  could  be 
of  itfelf  an  available  confideration  as 
againft  creditors  and  fubfequent  pur- 
chafers. But,  as  a  hufband's  rights  and 
a  hufband's  obligations  form  a  reciprocal 
ground  for  ftipulationand  contraf^,  it  feems 
to  have    been  holden  that^  where  there 
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are  parties  to  contraf^^  a  covenant  to 
indemnify   againft    the    one^   may  be  a 
fair  and  fufficient  confideration  for  a  re- 
trenchment  or  abandonment  of  the  other. 
Maintenance  of  a  wife  and  children,  how* 
ever  prefling  as  a  moral  duty^  is  generally 
no  anfwer  to  valuable  purchafers,  or  to 
creditors  whofe  debts  were  prior  to  the 
fettlement ;  and  there  Teems  to  be  nothing 
in  the  mere  ieparation  by  agreement  to 
atti*a£):  any  greater  regard.     But  where  the 
hufband  piuxhafes    an   exemption  from 
charge  by  the  contraft  of  reparation  and 
maintenance^  he  has  apparent  motives  of 
pecuniary  influence,  and  a  ftipulated  return 
in  value  for  the  intcreft  or  property  he  parts 
with.    And  fuch  a  fettlement  for  Sepa- 
rate fupport  has  in  it,  perhaps,  more  of  the 
quality  of  a  veritable  and  peremptory  con- 
tradif  than  where  a  fettlement  after  mar- 
riage for  the  feparate  ufe  of  a  wife,  being 
made  in  profpedt  of  continuing  harmony 
and  cohabitation,  promifes  to  the  huf« 
i>and  a  refulting  fhare  in  the  benefit  oflen- 
ii bly  transferred. 

But,  independently  of  this  collateral  co- 
Y^nant  to  indemnify  the  hufbandj  a  deed 

of 
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of  feparate  inainteftahce^  muft  be  looked 
upon  as  having  a  very  precarious  opera-^ 
tion   as  between  the  parties  themfelves; 
Our  common  law^  which  breathes  fo  inuch 
reverence  for  the  matrimonial  contraftj 
has  made  no  proviKion  for  capricious  fe- 
parationsi  but  regarding  marriage  as  a 
rite  of  fcriptural  ordination  and  primaeval 
(anftity,  has '  left  to   the  fpiritual  judge 
the  cognizance  of    its  focial  and  moral 
concerns.     Thus  the  law   looks   to  the 
duration  of  the  union  of  marriage    as 
commenfurate  with  the  lives  of  the  par* 
ties,  and  has  not  incurred  the  reproach  of 
inconfiftency  by  raifing  a  valuable  confix* 
deration  out  of  the  difTolution  of  that  en^^ 
gagement  which  it  regards  as  the  mod 
valuable  of  all  confiderations.     And  fo 
tender  is  the  policy  of  the  Englifli  jurif- 
prudence  of  lending  countenance  to  di- 
vorces,  that  it  has  been  authoritatively 
(i)Vid.  X   faid  (i)  that  no  court,  either  of  temporal 
i9«.  or    fpiritual   jurifdidion,    has  an  origi* 

nal  authority  to  give  a  feparate  mainte- 
nance to  a  married  woman. 

It  fecms  agreed,  that  the  ecclefiaftical 
judge  holds  his  power  of  decreeing  ali- 
mony 


J 
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mony  as  incidental  to  his  natural  and  au«« 
thentic  jurifdi£lion(j).     Though  the  fup- 
plicavit  in  Chancery  is  of  itfelf  only  a  Se- 
curity for  the  wife  upon  the  fuppofition 
that  fhe  is  to  live  with  her  hiifband,  yet  it 
has  been  faid,  that  where  it  is  neceffary  for 
the  fecurity  of  the  peace,  that  the  hufband 
and  wife  (hould  live  apart ;  this  procefs  has 
drawn  to  itfelf  an  incidental  power  of  a  fimi- 
lar  kind  to  that  above  mentioned  (2).     But  (2)  2  vez. 
it  has  been  laid  down  as  contrary  to  the  ^"°'  '^^" 
dodlrine  of  that  court  to  entertain  a  fuit 
by  a  married  woman  for  feparate  mainte- 
nance, as  a  fubftantive  and  primary  obje6t 
of  her  bill  (3).     And  the  cafes  of  Oxenden  (3)  ii>i<«. 
V.  Oxenden  (4),  Williams  v.  Callow  (5),  and  (4)  *  vem. 
perhaps  Watkyns  v.  Watkyns  (6),  have  been  (5)  ^  vem. 
over-ruled  by  the  cafes  of  Head^.  Head  (7),  Y^'  ^^^ 
and    Ball  v.  Montgomery  (d).     It  feems,  96. 
indeed,  to  have  been  confidered  till  lately  547.^ 

(8)  1  Vc«. 

■ :— . I«n- 


(a)  The  incidental  power  of  the  eccleHaftical  court 
to  decree  alimony  on  a  A^cvt^  propter  faviiiam  has  not 
been  doubted  ;  but  thefe  decrees  for  alimony  affe6l  no 
part  of  the  hufband's  eflate,  fo  as  to  take  it  from  ere- 
.  ditors,  but  are  merely  agaioft  the  perfoq  of  the  huf- 
band. 

as 
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as  iCttled  law,  that  wherever  there  ha3  ap« 
peared  in  fuch  cafes  of  fcparation  an  ex* 
prefe  or  implied  agreement  (^),  the  court 
of  Chancery  has  the  power  of  decreeing  a 
feparate  maintenance.  But  the  import-* 
ance  of  this  diftindion  between  the  cafes 
which  have»  and  thofe  which  have  not 
re(ied  upon  an  agreement  between  the 
parties^  may  be  cojifidered  as  fomewhat 
queftionable,  iince  the  modern  cafe  of  Le- 
(9)  3  Ve^.  gard  V.  John/on  (9),  in  which  the  court  of 
jun.  35*.  Chancery  cautioufly  miftruftcd  its  own 
competency  to  break  in  upon  the  integrity 
of  the  common   law  {c.)      The  Lord 

Chan- 


{h)  A  divorce  in  the  eccleriaftical  cou;t  has  been  con- 
fidered  as  raifiiig  this  implied  agreement. 

[c)  If  this  and  other  adjudications  fubfequently  no- 
ticed in  the  text,  which  have  manifefted  a  fimilar  fpirity 
have  really  laid  any  foundation  for  future  conGfiency 
and  firmnefs  of  dodrinc  on  this  fubjed,  befides  their 
falutary  recognition  of  legal  principles,  we  (hall  be  in* 
debted  to  them  for  relieving  us  in  part  from  the  labour 
of  exploring  our  way  amongft  obfcure  and  dabious 
cades.  The  four  cafes  of  decrees  for  alimony  in  the 
court  of  Chancery  which  occur  in  the  bpok  called  Chan« 
eery  Reports,  viz.  Lafirook  v.  Tyler  24.  Lady  A/hton  r. 
^ftftonSj.  Rujfely.  Bodwill  gg.  TFhrewoods.  lf^9r§^ 
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ccUor  in  that  cafe  was  of  opinion,  that, 
upon  a  queftion  of  power  in  the  court, 

upon 


tvood  118.  are  Ihortly  and  loofely  ilated  ;  and  it  does  not 
appear  whether  or  not  any  of  them  were  fupported  by 
proceedings  in  the  ecclefiafiical  courts,  or  by  any  agree- 
ments between  the  parties.     The  three  laft  cafes,  whick 
were  decided  during  the  ufurpation,  and  while  the  fpi* 
ritual  jurifdidlioh  was  fufpended,  by  commiflioners  ex« 
prefsly  empowered  to  decree  alimony,  and  confirmed 
by  the  a6l  for  confirming  judicial  proceeding,  are  not 
authorities  as  to  this  point  of  jurifdiAion.     fVUUams  v. 
Callow^  and  fVath/m  v.  kFatiynSy  referred  to  io  the  text, 
are  cafes  wherein  this  jurifdidion  has  been  exerciled  by 
the  court  of  Chancery  without  any  foundation  in  the 
agreement  of   the   parties.      In   the  cafe  of  Sealing 
V.  CrawUfy  2  Vern,  386.  and  the  late  cafe  of  Cufh  v. 
Guiby  3  Bro.  C.  R.  614.  the  court  appears  10  have 
proceeded  upon  the  agreement  of  the  parties.     In  Jn-' 
gier  V.  Jngier^  Prec,  in  Chan.  497.  written  Engier  v. 
Engiery  in  Reg.  Lib.  there  was  an  agreement,  and  alfo 
fome  other  very  Arong  ingredients  to  juflify  the  inter- 
ference of  the  court.  In  Nicholls  v.  DanverSy  2  Vern.  67  !• 
as  appears  from  the  Regifter's  book,  though  not  in  the 
repoct  of  the  cafe  in  Vernon  ;  and  in  Baron  Gilbert's 
jeport  of  Oxenden  v.  Oxenden^  a  fentence  of  divorce 
had  been  obtained  in  the  ecclefiaftical  coQrt.     Though 
in  the  laft  mentioned  cafe,  as  it  is  reported. in  Prec.  in 
Chan.  239.  the  court  feemed  to  difclaim  any  aflertion  of 
power   to  decree  a  feparate  maintenance,  and  to  chufe 
rather  to  reft  its  authority  on  its  controul  over  the  fund 

Y  V 
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upon  a  general  cafe  of  articles  of  fepa« 
ration  founded  upon  mere  difcordanc/ 
of  temper  without  reproach  on  either 
fide,  to  carry  into  e&£t  a  deed  of  repara- 
tion between  hufband  and  wife,  he 
could  not  (tate  the  contraft  to  be  higher 
in  point  of  law  than  a  perfonal  contradt 
between  the  hufband  and  wife  ^ante  ma-' 
trimonio  {i)  i  but  that  the  cafe  before  him 


as  being  in  the  hand^of  trufiees.  In  Head  v.  Hiad^ 
X  Atk.  295.  Lord  Hardwicke  Teemed  to  think  thai  the 
jurirdidion  of  the  court  of  Chancery  in  refpefi  of  thefe 
decrees  of  feparate  maintenance  ought  to  confine  itfelf 
'  to  cafes  of  agreement,'  truft,  and  a  previous  fentence  in 
.  the  fpiritoal  court.  The  modern  cafes  cited  in  the  text! 
have  an  apparent  tendency  to  abridge  the  controveriy, 
and  perhaps  to  clofe  the  debate  on  fome  of  thefe  diftinc* 
tions  for  ever. 

[d)  Thefe  cafes  of  feparate  maintenance  feem  all  very 
diftinguiQiable  in  principle,  as  they  are  conne6led  with  the  ' 
prefent  fubje6l,  from  thofe  which  have  frequently  arifen  ' 
upon  the  elopement  of  the  wife  entitled  to  feparate  pro- 
perty provided  for  her  by  articles  before  marriage, 
wherein  it  has  been  determined  that  to  a  bill  brought  by 
the  wife  for  fpecific  performance,  it  was  not  an  anfwer 
for  the  hufband  to  fay,  that  the  wife  had  eloped,  and 
lived  in  aduhery^  Vid.  Sidney  v.  Sidney^  3  P.  Wms.  268. 
and  the  cafe  in  the  note  fubjoined  by  Mr.  Coxe. 

compelled 
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compelled  him  to  go  further,  and  tp  eon* 
fider  that  contra£l  a  feparaticfti  by  which 
the  hufband  and  wife  exclude  and  exone- 
rate each  other  from  the  rights  and  duties 
arifing  from  matrimony.    His  Lordfhip 
cited  the  cafes  of  Mildmay  v.  MildfHay  ( i  o),  ^^^)l%^^,^ 
and  liincks  v.  Neltbrope    (ii)^    in   both  j^^'«>*- 
which  cafes  the  court  refufcd  to  entertain  204. 
any  jurifdi6iion  upon  a  contrafl  between 
huiband    and    wife^     It    was    obferved 
alfo  by  his  Lbrdihip»  that  in  the  cafe 
of   Head  v.    Head   (u).    Lord    Hard-  OOsAtfc 
wicke  had    exprefTcd   th^  fame  opinion 
as   to  the  defe£t  of  jurifdi6lion  in  the 
court,    and    had    faid     that    where    the 
court  interfered,  it  had  very  unwillingly 
adted  at  all. 

Upon  this  opinion  of  Lord  Ktardwickci 
the  prefent  Chancellor  further  obferved, 
that  the  cafes  in  which  the  court  had  a£t^ 
thus  unwillingly,  were  firft,  where  a  third 
party  had  intervened^  as  where  a  third 
perfon,  with  whom  the  hufband  might  con- 
tract, bound  himfelf  to  indemnify  the 
hiiiband  againft  the  debts  of  the  wife^ 

Y  a  which 
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^u^.vid.    ^hich  railed  a  proper  confideration  (13). 
Cfm^iy,\    The  fecond  order  of  cafes  in  which  there 

Vern.  386.  %     r  -% 

h  ^«gier  V.  was  a  plain  ground  for  the  court  to  go 
Free,  in  upoii,  was  whcrc  a  fortune  accrued  to  the 
*^  ^^^*  wife  after  feparation,  and  the  court  was 
applied  to  for  making  fome  provifion  for 
^4]ji^.  her  out  of  it  ( 14).  *^For  if,"  faid  his  Lord- 
Dmmjen,!   fliiD,  '^it  happctts  from  thc  (ituation  of  the 

Vern,  671.  •  i       '^^^  •        • 

^parties,  that  they  cannot  enjoy  m  common 
that  vihich  ihould  maintain  6otb^  it  would 
be  very  hard  that  thp  party  from  whom 
it  moves  fhould  lofe  and  the  other  fliould 
gain  the  whole  benefit  of  it/'  The  Chan- 
cellor then  mentioned  as  a  third  fort  of 
cafe  wherein  a  court  of  Equity  might  take 
into  confideration  the  duties  arifing  froni 
.the  relation  of  marriage,  t6at  wherein  the 
property  being  in  truft  could  only  be  fued 
in  equity.     He  was,  therefore,  of  opinion, 
that  the  incompetency  of  the  court  to 
enter  into  the  confideration  of  the  rights 
and  duties  arifing  from  marriage  was  an 
'  anfwer  to  the  bill ;  and  upon  the  general 
abftradt  queftion,  he  obferved,  that  he  had 
(15)  3  Bro.  ^^^  with  no  cafe  except  Gutb  v.  GutA  (15)* 
chan.Rcp.^  (which  hc  fhould  wifti  a  further  account 

of,*  as  his  opinion  inclined  againft  it)  to 
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entitle  the  court  to  hold  fuch  a  jurif* 
didlion. 

The  principle  of  this  cafe,   though  it 
imports  a  tendency  to  reftore  to  the  fpiri-. 
tual  J  uri fdiftion  its  proper  cogn izance,  feems 
evidently  to  be  grounded  on  the  adoption 
of  an  ancient  legal  maxim  which  has  been 
(haken  by  a  cafe  determined  in  the  court 
of  King's  Bench  (16)  in  the  time  of  the  [^l^^^^ 
.late  Chief  Juftice.     Jn  that  cafe  the  pofi-  »r.R.  s-' 
tive  rule  of  law,  according  to  which  a  mar- 
ried woman  can  acquire  ho  property,  real 
or  perfonaU  and  is  under  an  incapacity  to 
contra£l,  was  faid  to  have  given  way  to 
the  prevailing  cuftoms  and  manners  of  the 
times,  and  to  the  more  convenient  doc- 
trine  ( 1 7 )  by  which  a  feme  covert,  afluming;  («7)  Se« 
the  appearance  of  a  feme  fole,  is  to  all  tn^  to  tb»  fort 
tents  and  purpofes  capacitated  to  a6t  as  Tn  M-n^y  v^ 
fuch.     And  by  the  judgment  of  that  court  ^9?* 
It  was  implicitly  refolved,  that  a  hufband 
having  fettled  a  feparate  maintenance  upon 
his  wife  by  deed,  was  totally  and. ultimately 
difcharged  at  law  from  her  debts  and  con* 
trafts.     If  that  cafe,  and  others  of  the        ,    • 
fame  complexion,  and  the  opinion  of  the 

y  3  court 
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court  cxprcfled  in  Angler  v.  Angier^  have 
finally  reformed  the  law  in  this  rcfpcfl"^ 
there  feems  to  be  but  little  ground  for  the 
fcruplcs  of  the  court  of  Chancery  in  any 
pafe  to  decree  a  fpecific  perfornijincc  of 
articles  of  feparatipn  ;  fince  if  the  fepara- 
tion  be  complete  in  law,  and  the  hufband 
has  thereby  a  perpetual  and  radical  releafe 
from  his  marital  obligations,  the  court,  a; 
|t  ftiould  fecm,  can  confiftently  feel  neither 
Tvant  of  jurifdiftion  nor  want  of  confider- 
^tion  as  ^n  obftacle  Xo  its  interference  j^ 
neither,  as  it  appears,  will  there  exift  any 
goojd  ground  for  the  diftin6lion  between  cafes 
V)itb  and  without  the  ingredient  of  a  cover 
nant  from  a  third  pcrfon  for  the  indeni* 
nification  of  the  hufband,  whiph  has 
hitherto  governed  the  decifions  of  the 
fx>urts  in  queftions  between  parties  c}aim« 
|ng  under  fuch  feparate  maintenances  bj 
deed,  and  perfons  conning  in  upon  vala« 
able  coniiderations,  under  the  (latutes  of 
Elisabeth.  @ut  t^he  coi4rt9>  both  of  lav 
and  ef^uity,  have  viewed  with  jealoufy  am} 
|igns  of  dilapprobation  the  cafe  of  Corbett 
y.  Poelnitz.  They  have  not  adopted  it? 
general  pofitipns  j  but  by  fubfequept  de- 

'    cifion^ 
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dfions  its  authority  has  been  reduced  t0 

cafes  of  pcrft6t  circumftantial  coincidence. 

In  Hyde  v.  Price  (18),  the  Matter  of  the  (i8)3Vc«. 

Rolls  brought  into  view  all  the  cafes  on    ""  *^^" 

the  fubje6t,   and  added  to  his  own  the 

doubts   of  Lord    Kenyon,  expreffed  in 

E/la&    V.    Leigb  (19),    and    Clayton   v.  (i9)5T.r. 

jidams(z6).  (Io)6T.a. 

604. 

Whether  a  feme  covert  fole  trader  by  the 
cuflom  of  London,  was  liable  to  be  fued 
in  the  King's  Courts  upon  her  contracts 
without  her  haiband,  (the  queftion  as  to 
h«r  power  of  fuing  without  her  hufband 
living  been  determined  in  the  negative  in 

the  cafe  of  Caudelfv.  Sbaw{2i)y  has  re-   g;>^^-^^ 
cently  been  decided  by  the  judges  of  the 
exchequer  chamber  in  correfpondence  with  - 
the  ancient  rule  of  law  as  to  the  general 
legal  incapacities  of  a  feme  covert  (22).  (22)j/w 
A  difference/  however,  has  been  attempted  5r"w  « ai, 
to  be  taken  between  this  calc  of  a  feme  xirm, 
covert  fole  trader  by  the  cuftom  of  London, 
and  a  feme  covert  living  apart  fronr  her 
hufband,  as  to  the  queftion  under  confi- 
deration ;  for  while  it  has  been  admitted 
th^t  in  the  fir il  cafe  the  hufband,  by  rea- 

y  4  fon. 
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fon  of  his  retaining  his  intereft  in  the  p«r- 
fon  and  liberty  of  his  wife,  though  not  in 
her  effe^s^  ought  to  be  made  a  ro-defen- 
dant,  it  has  been  contended  that  the  total 
annihilation .  of  the  hufband's  intereft  in 
the  perfon  as  well  as  the  property  of  the 
wife  enjoying  a  feparate  fupport  fecured 
to  her  by  deed,  gives  to  her  the  entire  ca- 
pacity to  fue  and  be  fued  (/),  and  to  charge 
herfelf  perfonally  as  a  feme  fole.  But  this 
is  taking  pro  concejb  a  fuppofed  efFe6t  of  the 
deed  of  reparation,  which  may  not  fo  rea-^ 
dily  be  allowed.  It  feems  by  no  means 
clear  that  the  parties,  notwithftanding 
fuch  an  inftrument,  may  not  profecute  in 
the  fpiritdal  court  for  a  reftitution  of  con- 
jugal rights,  and,  as  was  obferved  by  the  • 
preient  Chief  Juftice  of  the  Common 
Pleas  in  the  cafe  above  referred  to,  it  vt^ 
mains  to  b?  feen  whether  fuch  court  would 
hold  it  in  the  power  of  the  parties  them- 


(/)  In  Gordon  v.  Half  en  ct  ux.  though  the  fcttlc- 
ment  of  the  wife's  property  upon  her  was  confirmed  by 
a  decree  of  the  Houfe  of  Lords  to  be  for  her  feparate 
xnainten^ncci  Lord  Hardwic^e  C.  J^  would  not  perixut 
a  feverance  in  pleading.  Vid.  ca.  temp.  Hardwicl^e  loi. 

felves 
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felves  to  diffolve  apy  of  the  duties  of  that 
particular  contraft  which  was  formed  in 
the  prefence  of  God,  and  whether  in  fuch 
cafe  the  courts  of  common  law  would  grant 
a  prohibition.  % 

If  the  -hufband  can  be  difcharged  by 
contra6t  with  his  wife  from,  all  poflible 
Jiability  to  her  future  debts,  then  arc  the 
rights  and  duties  arifing  upon  the  connu- 
bial conne6i:ion  dependent  upon  the  will 
or  caprice  of  the  married  parties.  This 
ieems  to  be  the  true  ftate  of  the  queftion ; 
for  if  the  hufband  can  difcharge  himfelf 
by  fuch  contrast  with  the  wife,  the  bar- 
rier '  is  burft  by  admitting  her  deed  to  be  v 
good  in  law  ;  and  after  this  it  fhould  feem 
to  be  an  incondftent  fcrupulolity  to  re- 
quire xh^  hufband  to  be  made  defendant 
in  actions  upon  the  contracts  of  the  wife, 
while  living  on  a  feparate  maintenance 
iettled  by  deed.  It  appears  then,  that  the 
doi^rine  which  difcharges  the  huiband, 
and  capacitates  the  wife  to  be  fued  without 
him>  where  they  are  feparated  by  deed, 
xnxiA  involve  the  propofition  that  the  rela- 
tion of  maniage  is  wholly  fubmitted  to   . 

their 


3  30  Settlements  after  Marriage    Cif  * IIL 

theif  fpontaneous  motions,  and,  except 
to  the  purpofe  of  a  fecond  marriage,  a  mo- 
mentary difcord  may  difunite  the  moft 
facred  and  important  of  civil  and  religious 
conneflions. 

This  abfolute  and  final  difcharge  of  the 
hufband  from  the  debts  of  his  wife,  con- 
trafted  during  her  feparation  from  him, 
feems  to  have  been  admitted  in  Angler  v. 
Angler y  above  cited,  and  to  have  been  de- 
cided  (perhaps  not  irrefragably)    in  thcf 
(*3)  Co.     cafes  oiRingftead  v.  Lady  Laneporougb  (23), 
LawV,  29.     Barwell  v,  Brookei  (24),  and  the  beforc- 
^^  '^-      mentioned  cafe  of  Corbet t  v,  Paelnitz,  which 
feemed  to  turn  wholly  upon  the  pojiulatum 
that  the  bufband,  in  fuch  cafes  of  fepara- 
tion by  deed,  has  a  plenary  difeharge  at 
law  {g)i  and  that  being  not  liable  to  the 
debts  of  his  wife  or  artiefnafele  to  judgment 


{g)  If  fuch  deed  can  operate  as  an  abfolute  and  final 
difcharge  of  the  hufband,  and  to  endue  the  wife  with 
the  legal  capacities  oF  a  feme  fole,  confiflency  and  uni- 
formity require  that  all  thofe  opinions  muft  ceafe  to  be 
law  which  aflert  the  huiband's  controul  with  refpet^  tp 
fuch  perfonal  property  as  accrues  \o  the  wife  after  her 
feparation.    Scd  vid.  Palmn  v.  Trevor^  %  Vcrn.  261  • 

or 
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or  execution,  it  were  abfurd  to  infift  upon 
his  being  joined  in  the  aflion.     But  the 
tojlulatum  is  the  point  in  difpute  \  a  very 
different   fenfe  of  the  exigency  of  legal 
principle  and  legal  policy  was  entertained 
in  Hatchet t  v.  Baddeley  (25),  and  Lean  v,  ^|^5\». 
^cbutz  (26),   by  the  judges  who  decided  ^^^'• 
thofe  cafes.     And  particularly  in  the  firft-  Hi-ckff. 
rnentioned  of  thofe  cafes,  the  peril  of  in- 
roads upon  fundamental  maxims  was  for- 
cibly illpftrated  by  example.     Courts  of 
equity  have  on  this  queftion  felt  the  dan- 
ger of  difturbing  the  elements  of  law. 
Where thefecourtshave fully  eftabhfhcd  the 
dominion  of  a  married  woman  over  her 
^parate   property  (^),  and  have  decreed 
truftees  to  convey  according  to  her  direc- 
tions, thejr  have  prudently  fhrunk   from 
the  propofition  that  a  wife  can  charge  her- 
felf  perfonally^  and  have  refufed  decrees  to 
compel  her  to  perform  her  perfonal  en- 


^  I  >  «  >  tm^^^^i^  ■   1  1 1  **^i  >i>  ^    I    ■  ■         1^1 


{b\  This  power  in  its  full  extent  feems  fo  have  bees 
doubted  by  Lord  Hardwicke  in  the  cafe  of  Peacock  v. 
J^onk^  %V^z*  191.  but  the  point  feems  to  have  been 
fettled  in  the  affirmative  by  the  cafe  of  JVright  v.  Cado^ 
Mti^  6  Bro.  P.  C,  i56» 

gagements 
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^agements  or  to  bind  her  real  eftate  to 
the  fulfilment  of  her  general  obliga- 
tions (/). 

But  the  generality  even  of  this  rule, 
^ftablilhing  in  equity  the  abfolute  con- 
troul  of  a  wife  over  her  feparate  property, 
(%i)Bjdt  has  been  reft  rained  by  a  late  cafe  (27)  de- 
vc».  Jon.  termined  in  the  court  of  Chancery  j  the 
judgment  of  which  cafe  feems  to  fuppoie 
a  clear  diftinftion  between  the  provifion 
of  a  married  woman  fettled  upon  her  after 
marriage  by  way  of  feparate  maintenance, 
and  projierty  limited  by  the  marriage  ar- 
ticles or  fettlement  to  her  fe[)ar  ite  ufe,  as 
to  the  extent  of  her  dominion  over  itj  and 
the  Mafter  of  the  Rolls  feemed  to  be  of 
opinion  that  a  feme  covert  has  only  the 
iafufiudl  without  a  power  of  alienation 
with  refpeft  to  that  property  which  confti- 
tutes  her  exclufive  fupport  under  a  deed 
of  feparate  maintenance.  The  peculiar 
deftination  of  .this  property  annexes  ac- 
cording to  the  reafoning  of  that  cafe  a 


{!)  This '  feeo^s  ta  be  the  true  fenfe-  of  th^  cafe  of 
tiulmey.  Tenant ^  I'Bro.  Ch.  Rep^  1 6. 

neceflary 
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neceflary  limitation  to  the  wife's  intercft 
in  it  and  power  over  it  i  and  this  do6trine 
turns,  as  it  (hould  feem,  upon  the  hus- 
band's being  onerated  at  law  with  his 
wife's  fuitabie  expences  notwithftandin^ 
die  deed  of  maintenance.  Agreeably  to 
which  opinion  it  was  obferved  in  the 
argument  for  the  defendant  in  Lean  v. 
Scbutz  above  cited,  that  the  agreement  be- 
ing for  the  fpecial  purpofe  of  feparation 
ought  not  to  be  carried  beyond  it  j  and 
though  the  arguments  of  counfel  are  not 
meant  to  be  referred  to  as  authorities,  yet 
it  may  not  bp  irregular  to  remark  that  in 
the  reafoning  on  the  defendant's  fide  in 
that  cafe,  will  be  found  in  a  (hort  compafs 
fome  of  the  ftrongeft  grounds  in  fupf)ort 
of  the  ancient  rule  of  law.  Our  attention 
is  attrafted  by  the  cogent  remark  of  the 
Matter  of  the  Rolls  in  Hydev.  Price  ^  viz.  that 
it  was  not  determined  in  Corbett  v.  Poelnitz 
what  was  to  be  the  cafe  if  the  wife  fhould 
become  a  pauper;  could  not  the  parifh 
call  upon  the  hufband  to  maintain  her  ? 
And  we  are  reminded  by  a  modern  wri- 
^  ter  (28)  that  the.  cafes  of  Ringfiead  \.  (,8)Finv. 
Lanejborougb,  Barweil  v.  Brookes,  and  Cor^  ?!*f.^'. «!« 

iett  P- 
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bett  V.  Poelnitz,  (though  they  have  been 
fuppofed  to  f  urnilh  a  general  rule  of  Iaw)t 
do  not  advert  to  the  adequacy  of  the  iepa* 
rate  niaintenance,  or  to  the  circumftances 
5f  the  huiband  at  the  time  of  fccuring 
it. 

We  may  extrafl  from  the  graveft  autho-* 
Titles  the  following  fimple  propofitions^ 
A  woman  by  her  marriage  becomes  to  all 
legal  purpofes  one  with  her  hufband..  In 
confideration  of  law  he  cannot  feparatc  his 
wife  from  himfelf  for  thepurpofeof  making 
a  gift  to  her  of  any  part  of  his  property 
real  or  perfonal  (i)  fo  as  to  veft  in  her 
an  excluiive  right  during  his  life.  A  wife 
has  no  inherent  original  power  of  con- 
trailing  even  for  neceffaries  againft  hia; 
confent,  but  her  power  of  charging  him 
for  neccflaties  and  things  fuitable  to  his 


(i)  Co.  Litt.  3.  courts  of  equity  have  recognised  anc) 
refpcfled  the  rule ;  vid.  Moyff  v.  Gihsy  2  Vern.  385. 
£eani  v.  Beari^  3  Atk.  72.  But  it  muft  te  confefled 
that  in  many  cafes  thefe  gifts  have  been  fupported  in 
equity.  Vid.  Staming  v.  Stile^  3  P.  Wms.  334,  BeU 
V.  Hyde^  Prec.  in  Chdn.  328.  Moore  v.  Freemaity  Bunb* 
205.   fed  vid.  Legdrd  v.  Jobnfon^  cited  fuprai  320. 

2  degree^ 
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degree,  is  founded  on  a  reafonable  pre^ 
fumption  of  law/which  implies  his  adent 
to  her  being  furniflied  with  fuch  thing$ 
as  are  neceffary  to  her  fupport.  Her  con- 
trafts  to  this  efFeft  are  conftrued  aS  being 
made  with  his  authority  and  to  his  ufe  (/)• 
The  jury  are  the  judges  pf  this  implicit 
aflent.  If  a  hufband  allows  his  wife  a 
feparate  maintenance,  while  that  fupport 
continues,  the  implied  promife  is  fatisfied 
and  performed,  and  generally  the  hufband 
making  fuch  allowance  is  not  liable  to  the 
debts  of  his  wife.  So  it  was  ruled  in 
^odd  V.  Stoakes  (29).  •  But  we  may  infer  (*5)'S»*. 
from  the  diftinftions.  taken  in  that  cafe,.  Ray«  444. 
that  it  is  not  the  contraft  or  deed  of  the  ?  J-  n*- 
huiband  which  difcbarges  him  5  for  if  the 
articles  of  feparation  in  I'odd  v.  Stoakes  had 
by  their  own  force  exonerated  the  hufband, 
there  would  have  fccmed  to  be  fome  incon«- 
fiflency  in  the  fubfequent  remark  in  that 


Pri. 


(/}  The  eight  judges  for  the  defendant  in  Mantj^^ 
Scott^  I  Sid.  120.  were  agreed  in  this  do£lrine.  The 
'^hole  twelve  agreed  that  the  wif(^  could  in  no  cafe  coii* 
tra6i  io  as  to  charge  herfelf* 

cafe; 
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cafe  5  for  the  Chief  Juftice  obferved,  that 
if  the  wife  had  come  immediately  froitF 
her  hufband  after  the  feparation^  and  be- 
fore it  could  be  generally  and  publickly 
known^  and  had  taken  up  neceilaries  upon 
credit^  the  hufband  would  have  been  lia- 
ble. If  the  contraft  with  the  wif«  had 
been  per  fe  an  exemption  to  the  hufband 
from  all  future  liability,  the  hufband 's  cafe 
could  not  have  been  affected  by  circum-  * 
fiances  ex  pofi  faSlo.  But  the  truth  feems 
to  be,  that,  upon  the  duties  of  the  con- 
jugal  relation  the  law  founds  an  implica- 
tion of  aflent  in  the  hufband  to  the  wife's 
purchafe  of  ncceflaries,  and  a  conftruftive 
promife  to  third  perfons  to  pay  them  for 
fuch  neceffaries  found  for  the  wife,  who 
have  a  confequent  righf  of  adtion  ai  ifing 
thereupon  againfl  the  hufband,  and  who 
being  confidered  by  the  law  as  having 
fupplied  fuch  neceflaries  upon  the  pre- 
fumption  arifing  from  the  fuppofed  rela-* 
tive  fituation  of  the  married  perfons,  are 
held  entitled  to  exprefs  or  conflruftive  no- 
tice of  circumflances  altering  the  oflen- 

fiblc 
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fible  legal  predicament    of  the  married 
parties  (;»). 

• 

A  reparation  by  agreement  muft  be  con- 
fidered  as  the  aft  of  the  hufband,  for  the 
wife  has  no  capacity  to  confent  in  law  to 
fuch  a  proceeding  J  arid  as  he  is  prefumed 
not  to  have  abandoned  her  to  want,  his 
liability  on  the  implied  promife  is  not  dif- 

charged. . 


[m)  Cohabitation  is  To  ftrong  an  evidence  of  aflent^ 
that  it  works  like  an  eQoppel  againft  the  hufband  to  pre* 
dude  him  from  denying  his  affent  to  her  coritrafts  for 
neceflarics.  If  he  turns  her  away  or  abandons  her,  h6 
ftill  continues  liable,  and  his  affent  will  ft  ill  be  prefumed  ; 
for  the  pr^fumption,  unlefs  there  is  a  particular  prohi- 
bition againft  trufting  her,  will  flow  conftruflively  front 
his  duty.  It  was  even  determined  in  BoJtcn  v.  Prentice^ 
7,  Sir.  1214.  that  if  a  hufband  turns  away  his  wife  without 
caufe  he  will  remain  fubjeft  to  her  debts  contraSed  for 
heceflaries  notwithftanding  a  particular  prohibition* 
The  reafon  of  which  refolution,  as  appears  in  the  report^ 
was,  that  the  hufband  being  a  wrong  doe^  had  no  right 
to  prohibit  any  body  ;  which  was  faying  no  more  than 
the  cafe  implied.  The  cafe  is  at  befl  a  little  anomalous 
and  not  very  reconcilable  with  the  principles  laid  down 
by  the  Chief  Juftices  Hale  and  Holt.  But  the  deter- 
mination in  Bolton  v.  Printice  appears  to  be  brought  a 
little  more  into  confiftency  with  the  cafes  of  Manby  v. 
Scotti  I  Sid.  109.  and  Ethetlngton  v.  Parrot^  Lord 
Raym.  1006.  if  we  fupport  it  on  the  ground  that  the 
flrange  inhumanity  of  the  prohibition  left  room  for  fup« 

Z  poGhg 
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charged.  Where  a  maintenance  is  al- 
lowed, the  hufband  is  virtually  difchargedt 
according  to  Todd  v.  Stoakes  above  cited, 
during  the  continuance  of  it,  (as  the  cafe 
niuft  be  underftood),  if  time  has  been 
given  for  the  fa6l  to  be  known  ;  for  fuch 
maintenance  is  a  performance  of  the  im- 
plied promife,  and  as  fuch  muft  affirm 
rather  than  difcharge  tiie  hufoand's  liabi-  , 
lity.     But  fuch  feparate  maintenance  be- 

■I  I  ■■■■ »  ■!»  I  llll.|ll»|l^ll  ■!  ^— ^»».l  Jl  II  »      I 

poHnga  returning  fenfe  oi  duty  in  the  hufband,  which  the 
Taw  would  intend  rather  than  expofe  the  wife  to  the  dan- 
ger of  ftarvmg.  If  a  wife  goes  away  with  an  aduiterei^ 
ihc  hufband  is  dircharged  whether  the  tradefmen  havf 
notice  of  it  or  not,  i  Str.  647.  706.  2  Str.  875.  foi 
though  adultery  during  cohabitation  doe»  not,  as  it 
feems,  unlefs  the  perfbn  fuing  can  be  proved  to  have  had 
notice  of  it,  difcharge  the  hufband  from  his.  liability^ 
I  Salk.  1 19*  Norton  v.  Fazan,  i  Bof.  and  Pull,  Rep« 
226.  by  reafon  of  the  firong  prefumption  above-mention-*  v 
ed  i  yet  elopemem  and  adultery  together  compofe  a  cafe 
of  great  notoriety;  and  fince,  in  fuch  a  cafe,  the  relative 
Jutiis^nd  rights  of  marriageare  deflroyed,(fbr  thefpiritual 
court  would  not  afTifl  to  compel  a  reftitutionof  conjugal 
rights^  and  the  right  of  dower  would  be  gone  at  common 
law),  there  is  no  foundation  for  the  implied  pixMnife  to 
maintain  her,  but  rather  the  contrary  may  be  inferred. 
I  Salk.  119.  6T.  R.  604.  But  though  the  hufband  is  not 
liable  in  fuch  a  cafe»  it  does  not  follow  that  the  wife  can 
be  fued  alone  ;  and  Blackflone  J.  feems  to  have  thought 
that  the  debt  of  the  wife,  in  fuch  a  cafe,  could  be  recovered 
neither  from  the  hufband  or  wife.  2B1.  Rep.  io8a. 

ing 
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ing  only  evidence  to  (hew  a  perforniance 

of  the  implied  promife,  as  the  extent  of 
thdt  promife  in  law  is  variable  and  rela- 
tive according  to  the  condition  of  the 
parties,  it  feems  to  follow  that  fuch  ali 
ioWance  can  only  be  a  virtual  difcharge  of  it 
pro  tanto  according  to  the  flufluatjng  ftan- 
dard  of  its  relative  fafficiency.  And  upoii 
thefe  prinicipks,  it  feems  clear  that  fucR 
Variable  mcafure  cannot  be  fixed  immu-^ 
tal)ly  by  contraft;  for  ai  the  wife  ft  not 
competent  to  charge,  fo  neither  can  "(he 
difcharge  her  hafbdifd  bjr  her  deed.  •  The 
law  is  pai-amotint  thefe  private  Agree- 
ments. -  Exclafively  of  hfer  hu{band,  a 
triarricd  wdman  cannot  bind  her  own  inte- 
reft5;  Fo,  on  the  other  hand/<hc  law  has  not 
placed  the  matfimoni&lehgagemefltsWhhin 
the  hufbahd's  contfoul.  -  And,  having  ab- 
dicated  her  feparatelegalpovvers,  a  married 
woman  can  ri^ver  be  adili^itted  Si'  a  feme  < 

fole-fd  profecutS  or  defend  without  het 
hulband,  while  the  conjugal  relation  lafts. 

Such  feems  to  have  been  the  layf,  with  re- 
fpe£t.tathe  incapacities  of  a  married  wQman> 
iintil  (haken  by  the  d^ciibpns  of.  ^he  court, 
of  King's    Bench,    in  the  time  of*   the 

Z  2  late 
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late  Chief  Judice.  Since  the  determina- 
tion of  thofe  cafes  which  were  cited  by 
L^?^Sb.  Lord  Coke  in  his  Commentary  (30),  the 
'«•*•  abjuration,  profeffion,  and  exile  of  the  huf* 
band  have  been  coniidered  as  enabling  a 
wife  to  fue  and  be  fued-as  a  feme  fole, 
her  Tituation  being  confidered  as  a  fort  of 
civil  widowhood;  but  the  refolutions, of 
the  King's  Bench  have  added  to  thefe  ex« 
cepted  cafes,  that  of  a  married  woman 
living  apart  from  her  huiband  upon  a  fe-* 
parate  maintenance  fecured  to  her  by  deedji 
and  have  deduced  this  effect  not  from  the 
fufficiency  of  the  allpwance  as  an  evidence 
to  repel  the  prefumption  of  allent  in  the 
hufband^  but  from  the  fpecific  virtue  of 

the  contract  itfelf.    So,  that  the  cafe  of 
Corhtt  V.  PoeJnitz  reminds  us  of  the  ex- 
clamation made  by  fomcbody  on  hearing 
ViOVid.     the  decifion  in  Lady  Belknap's  cafe  (31), 
ca  Litt.      «( jg^^^  ^^j^  mirum  famina  fert  breve  regis 

nonnominandovirumconjunaumroborelegur 

Thefe  obfervations  are  introduced  with 
a  due  imprefliqn  of  refpeft  for  thofe  Judges 
Who  decided  Corbet t  v,  Poelnitz^  the  ob- 
jeft  of  thefe  flieets  being  only  to  bring 
to  the  view  of  the  reader  fcontrarient  dc- 
•  *     '  ciftonsr. 


§  13*    grounded  on  voluntary  Separatfom.  341 

cifions,  and  perhaps  to  affift  him  in  com?* 
paring  the  reafonings  upon  which  they 
fcem  to  have  been  founded.  That  refpcftt 
however,  cannot  prevent  our  feeing  that 
lubfequent  cafes  have  been  cautious  of  ex- 
tending the  doSrine  of  Corbett  v.  Potlnitz 
beyond  the  fphere  of  its  literal  applicabi* 
lity;  and,  if  the  expreflion  be  not  too  bold^ 
have  ctrcumroded  its  general  reafoning  till 
it  has  fhrunk  into  an  exception  to  that 
rule  of  law  which  it  has  endeavoured  to 
fubvert.  It  cannot  even  be  faid,  that  the 
cafe  of  Corbett  v.  Poelnitz  has  fettled  the 
law  within  the  range  of  its  literal  appli- 
cation, (ince  the  iirong  obfervations  re« 
ported  to  have  been  made  by  a  great  Judge 
in  the  cafe  of  Clayton  y.  Adams  (32).  (?t)  6  t Jb 

On  the  ultimate  decifion  {n)  of  this 
queftion  as  to  the  efFe£l  of  fuch  a  con- 
tra£t  between  hufband  and  wife,  muft  de* 

{n)  The  writer  has  been  infonnecl,  fince  the  laft  proof 
Ihect  went  to  prefs,  that  the  general  queflion,  as  to  the 
e&e£l  in  law  of  a  contrafi  of  feparation  apd  maintenance 
between  hufband  and  wife,  is  before  the  twelve  fudges, 
for  their  final  decifion.  The  cafe  upon  which  it  grole  it 
Marfhall  v.  Ruitoru  If  the  writer  had  had  an  earlier 
knowledge  of  this  circumflance,  reafons  of  refpe£l  to* 
wards  the  great  tribunal  whofe  jitdgmont  is  to  clofe  the 
cpntroverfy,  and  a  fenfe  of  his  own  infufficiency,  wouI4 
last  rendered  him  more  fparing  in  his  remarks. 

Z  3  pcnd. 
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pend,  9$  it  (faould  leem,  the  propriety  qf 
tiiofe  (ieterminations  which  before  and  (ince 
the  cafe  of  Corhett  v.  Poelnitz  have  regarded 
the  collateral  covenant  by  truflees,  parties 
to  the  deed  of  reparation  and  maintenaiice^ 
for  the  indemnification  of  the  hulband,  as 
conftituting  the  valuable  confideration  to 
fupport  it  again fl  creditors  and  purchafers 
under  the  itatutes  of  Eliz.  If  the  huiband 
and  wife  are  good  contracting  parties  to 
the  effe£l  of  difcharging  the  hufband  from 
his  marital  obligations,  and  quahfying  the 
wife  to  didi  as  a  fen^e  fole,  the  intervention 
of  truftees  fepms  not  to  be  neceffary  tq 
perfeCl  the  confideration  io  as  to  anfwer 
the  exigency  of  the  ftatutes  of  Eliz.  It 
was»  it  \%  true,  confidered  in  the  cafe  of 
Angier  y,  Angier  above  cited,  that  the  huf- 
band  is  difcharged  by  the  feparate  main* 
tenance ;  and  it  appears  that  an  abfolute 
difcharge,  fuch  as  that  contended  for  in 
Carbett  v*  Poelnitz  vyas  there  adverted  to, 
fince,  as  that  cafe  is  reported  in  G/Y- 
(33)  Giib.  bert  (33),  it  was  faid  in  effefl  that  the  co- 
252.  yenant  for  indemnification  was  of  no  ma^ 
terial  ufe  except  as^  a  fecurity  to  the  huf- 
band  againft  fuch  coHs  as  he  might  be 

put 
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put  to  by  fuits  for  his  wife's  debts  {0),  If 
fuch  a  doftrinc  be  true,  the  covenant  for 
indemnification  finks  into  fome  infignifi^ 
cance,  and  is  furely  not  wanted  for  the 
Support  of  the  inftrument ;  for  if  the  huf*  ^ 
band  be  completely  difcharged  by  virtue 
of  his  deed  of  feparation,  tlie  deed  con- 
tains in  its  confequences  its  own  fufficient 
confideration,  and  in  every  fenfe  of  the 
flatutes  of  fraudulent  conveyances,  is  good 
againft  creditors  and  purchafers.  But  ex- 
cept a  cafe  of  Hobbs  v.  Hull  mentioned  by 
the  Editor  of  the  Treatife  of  Equity  (34),  W  ^ 
where  it  was  faid  that  a  tourt  of  Equity  f«^<»-6- 
would  fuftain  a  conveyance  by  the  huf- 
band  of  part  of  his  eflate  as  a  feparate 
maintenance  for  his  wife,  where  there  is 
fufficient  ground  for  a  fentence  of  ali- 
mony in  the  fpiritual  court,  even  againft 
the  claims  of  creditors ;  the  cafes  both  at 
Law  and  in  Equity  have  holden  fuch  a  co- 
venant for  fecuring  the  huflband  neceflary 
for  the  fupport  of  fuch  Settlements  againft 
perfons  claiming  upon  valuable  confidera- 

(0)  That  the  covenant  for  indemnity  gires  title  to 
fucb  cofts,  vid.  3  T,  R.  374.  Duffield  v.  Sc^ti* 

Tj  4  tion. 
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tion.  And  his  Honour  was  of  opinion  in 
Hyde  v.  Price  abovereferred  to,  that  the 
hufband  was  very  wife  in  taking  a  cove- 
nant from  truftees  for  his  own  indemnifica-- 
tion;   plainly  intimating  that,  notwith- 

ftanding  the  cafe  of  Corbett  v.  Poelnitz^ 
the  hufband  was  not,  by  his  deed  of  fepa- 
rate  maintenance,  unfettered,  at  law^  from 
his  legal  liabilities. 

The  fubje(5l  feems  to  have  been  viewed 

in  this  light  by  Lord  Hardwicke  in  the  cafe 

C35)*Aik.   Qf  p/^^^^  v^  Stephens  {i^),  which  was  thus 

in  efFeft  :  Catharine  Adair,  being  entitled 
under  the  will  of  Lord  Rivers  to  an  an-r 
jiuity  of  50/-  a  year  for  her  life,  charge4 
upon  th?  teflator's  lan^s^  married  Fitzer 
in  1726,  and  in  1^38  they  agreed  to  part  j 
and  by  a  deed  of  feparation  the  hufband 
covenanted  to  allow  her  a  feparat?  main^ 
tenance  of  14/,  per  jinn,  out  of  his  own 
eflate,  apd  24  /•  more  to  be  paid  to  her 
quarterly  out  of  the  annuity  of  50  /.  and 
12/,  per  jinn,  to  their  daughter.  The 
bill  was  brought  by  the  wife  and  daughter 
again  ft  the  hufband,  and  againft  Stephens, 
a  (rcditor  of  the  hufband,  and  to  whom 
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all  his  eftate,  real  and  perfonal,  had  been 
affigned  purfuant  to  the  direftions  of  an 
infolvent  debtor's  aft,  to  have  the  trufts 
of  the  deed  performed.  Lord  Hardwicke, 
after  having  obferved  that,  though  the  huf- 
band  is  bound  by  law  to  maintain  his  wife 
and  children,  yet  that  ftill  the  funds^  out 
of  which  the  maintenance  was  to  arifc, 
was  liable  to  creditors  -,  and  having  alfo 
remarked,  that  it  had  been  infifted  on  the 
part  of  the  plaintiffs,  that  the  cafe  dif- 
clofed  a  fufBcient  valuable  confideration, 
though  it  had  been  admitted  on  all  hands 
that  natural  affeftion  alone  was  not  one, 
but  that  he  by  no  means  allowed  the  con-  • 
iideration  in  that  cafe  to  be  a  valuable  con- 
fideration, for  that  if  it  were  fo,  the  huC- 
band  and  wife  need  only  agree  to  put  fbme 
part  of  his  eftate  out  of  his  power,  by 
vefting  it  in  truftees  for  her  feparate  ufe, 
in  order  to  defraud  creditors,  took  notice, 
that,  notwithftanding  the  deed,  the  wife 
might  at  any  time  difavow  it,  and  take 
up  goods  according  to  her  rank,  fince  by 
the  provifo  it  was  ftipulated  that  if  the 
wife  contracted  debts  whereby  the  huf- 
\)and  becanxe  chargeable,  then  the  deed 

fhould 
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fhould:  be  void,  and  there  was  no  covenant 
en  the  ^^  of  the  truftees  to  indemnify 
the  hufliand)  bi|t  the  whole  refted  upon 
the  provifo,  that  if  the  wife  contracted 
debts,  wherel>y  the  hulband  was  charge^ 
able,  the  deed  Ihould  be  void.  There 
was,  his  Lordfliip  obferved,  no  covenant 
from  the  truftees  or  relations  of  the  wife, 
that  the  hufband  (hould  not  be  obliged  to 
allow  her  a  greater  maintenance,  or  that 
the  hulband  (hould  be  difcharged  from 
fuch  maintenance.  That  the  cafe  was  ftiU 
ftronger  in  regard  to  the  daughter^  for 
that  ihe  was  an  infant  at  the  time  the 
deed  was  executed  i  and  that,  befides,  the 
father  by  nature  was  obliged  to  msdntain 
her.  That  the  cafe  flood  quite  abftra£te4 
and  nake4  from  any  cafes^  wherein  there 
was  a  covenant  by  the  relations  of  the 
wife  to  indemnify  the  hufband  againft  the 
debts  of  the  wife  $  but  that  he  would  not 
determine  what  the  conftru£tion  even  of 
fuch  a  deed  would  be  with  regard  to  a  fauf-^ 
band's  creditors^  His  Lordfhip  therefore  de- 
creed that,  upon  the  plaintiff,  Mrs.  Fitzer's, 
paying  the  defendant  Stephens  the  remain- 
der of  his  debt,  Stephens  fhould  releafe 

all 
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all  his  right  to  the  annuity  to  the  truftec 
ef  the  deed  pf  fep^rate  maintenance.         .^. 

The  doubt,  however^  in  which  his 
Lordihip  left  the  queftion,  as  to  the  validity 
of  fuch  a  deed  againft  creditors^  where  a 
covenant  by  a  truftee  for  the  wife  to  in- 
demnify the  hufband  againft  the  ^vife's 
debts  was  included  in  it,  has  been  an* 
fwered  and  removed  by  a  late  cafe  (35),  (j^y^stt. 
decided  in  the  court  of  Chancery,  where  ^/J^^  J;^/. 
Lord  Kenyon,  Matter  of  the  Rolls,  fitting  *^'*'*^*^ 
for  the  Chancellor,  decided,  that  the  cove- 
nant by  the  truftces  in  the  fccond  fettle- 
ment  to  indemnify  the  hufband  againft 
the  debts  which  the  wife  might  contrail 
after  the  feparation,  was  a  valuable  con- 
fideration  ;  and  that,  therefore,  the  fettle- 
ment,  though  made  after  the  debt  due  to 
the  plaintiff  was  contracted,  was  good  ^ 
againft  him.  The  fame  point  was  ruled 
|}y  Lord  Loughborough  in  the  cafe  of  the 
King  V.  Brewer i  Chelmsford  Affizes  1776, 
and  may  perhaps  now  be  confidered  as  at 

reft. 
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SECTION    XIV. 


THC  provifion  which  a  widow^  on  the 
brink  of  a  fecond  marriage,  makes 
for  her  children  by  her  firft  hufband,  de* 
ferves  the  next  place  in  this  enquiry  j  and 
thougli  the  claim  of  a  purchafer,  for  va- 
luable confideration,  (lands  on  a  different 
ground  from  the  claim  of  a  fecond  huf- 
band,  which  latter  refts  his  pretepfions  on 
no  meritorious  title,  but  on  legal  rights 
attempted  to  be  fraudulently  undermined, 
yet,  as  in  the  difcuiTion  of  the  hufband's 
claims,  courts  of  Equity  have  looked  with 
great  jealoufy  and  difcrimination  into 
fettlements  anticipating  upon  the  rights 
of  huibands,  a  (lioit  view  of  the  cafes 
wherein  exclufive  refei-vations  out  of  their 
property  made  by  women  with  a  general 
or  particular  profpe£l  of  marriage,  either 
for  their  own  feparate  benefit,  of  in 
behalf  of  children  of  a  former  mar- 
riage, have  been  fan£lioned  or  fuperfeded 
in   courts  of   Equity    as    afFefling    the 

rights 
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rights  of  huibands,  may  affift  the  en- 
quiries of  the  reader.  Such  an  exanii- 
nation  will  cxercife  him  on  the  general 
topics  of  diftinftion  as  to  the  comparative 
merits  of  thefc  fettlements  under  the  dif- 
ferent  circumftances  which  accompany 
them.  But  he  is  not  to  fuppofe  tl^at 
the  conjugal  relation  bears  an  analogy  to 
the  Cafe  of  vendor  and  vendee,  or  that 
the  hufband  is  a  purchafer  by  the  marital 
rights  of  any  thing  more  than  the  legal 
attributes  of  his  character  {a).     He  mu(t 

take 

[a)  Where  a  man  makes  a  fettlcmcnt  upon  his  in- 
tended wife,  he  adds  to  his  capacity  of  hufband  the  cha- 
ra6ler  of  purchafer,  and  htfcomes  an  ohjed  of  partico- 
lar  favour  in  a  court  of  Equity.  As  a  woman  marries 
in  expe£lation  of  being  maintained,  fhe  becomes  in  fame 
mfiafure  a  purchafer,  by  her  very  marrioge^  of  an  intc- 
reft  in  fuch  property  of  herhufband,  as  he  declares  him- 
fclf  to  be  pofTefTed  of  on  the  treaty  of  marriage,  and  in 
this  light  has  been  proteded  in  Equity  again (t  ciandefi 
tine  agreements  of  the  hulband,  with  perfons  privy  to 
^he  marriage,  in  fraud  of  her  expeftations.  In  Neville  v. 
fFiIiirifonf^V.Wms.'j4..  Edit,  Coxe,  Note.  Ld.Thurlovr 
relieved  by  injunflion  againft  a  bond  entered  into  by  the 
plaintiff  in  equity  to  the  defandant,  before  the  plaintiPs 
beaty  of  marriage;  the  defendant  having,  by  the  plain- 
tifPs  defirc  uppn  the  occaGon  of  fuch  treaty,  raifrepre- 
fcntcd  to  the  wife's  father,  the  ampum  of  theplaintiff^s 

cfcbts^ 
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take  his  wife  as  he  finds  her,  without  any 
authority  derived  from  his  marital  chs*i 

raftcf 


debts,  and,  particularly,  concealed  from  him  the  bond 
in  queliion  ;  and  it  did  not  appear  that  there  was  any  ac« 
tual  ilipulafittli  on  the  part  of  the  wife's  father  as  to 
the  amount  of  the  plaintiff's  debts*  Vid  3  P.  Wms.  74* 
n.  I.     This  was  an  extenfion  of  the  principle  beyond 
the  cafe  of  Roberts  v.  RobertSy    3  P.  Wms.  65.   edit. 
Coxe,  wherein  the  wife  was  a  purchafer  by  the  exprefs 
proviGons  of  the  fettlement  of  an  intereft  in  the  property, 
which  was  the  fubje<3  of  the  hu(band^$  privaft  agreement* 
The  firm  and  liberal  application  of  the  legal  maxim  ^y^^/tf 
malo  non  oritur  a^io  has  aflimilated  all  thefe  cafes  under 
the  general  principle  of  refiftance  made  by  all  the  courts 
to  mifreprefentations  and  clandeftine  agreements  in  dero- 
gation of  open  treaties  and  profeilions,  on  the  faith  ot 
which  third  perfons  have  been  drawn  into  valuable  con- 
ceflions,  or  into  aSs  affc<Eling  their  property  or  perfons* 
The  reader  may  have  abundant  fatisfa£lion  on  this  copi- 
ous head  by  purfuing  it  through  the  authorities  learn- 
edly collefled  by  Mr.  Coxe  in  his  note  to  the  cafe  of 
Roberts  \\\  Roberts^  3  P.  Wms.  74.     The  point  in  M- 
tfille  V.  inikhiJoTiy  wherein  a  third  perfon  having  be- 
come acceflary  to  the  deception  by  joining  in  mifrepre- 
fentations of  the   huiband's  property,    was  precluded 
from, claiming  againft  his  own  mifreprefentations  to  the 
difappointment  of  the  wife  and  her  friends,  the  reader 
will  Qnd  to  be  in  perfe<Si  analogy  of  principle  with  tht 
cafes  oi  Hobbs  v.  Norton^    Vern.  136.  and  Bmrrett  v, 
fFellSi  Prec-  in  Chan.    131.    In  Montffioriy.  Monte-* 
fiori^  I   Blackft.  Rep.  363,    the  converfe  of  the  rule 

ex 
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rafter  to  overhaul  her  antecedent  nfts, 
unlefs  he  can  fix  upon  them  the  imputa^ 
tion  of  fraud  as  the  ground  of  &h  equi- 
table relief. 

The  cafes  are,  perhaps,  not  irreconcile- 
aWe,  though  they  fcem  to   lie  in  fome 
iconfufion  in  the  books  of  <reports.     King 
V.  Cotton  (1)    is   the  leading  rcfolution:   (s)2P. 
Li  C,  having  feii  children  by  her  deceafed  ^74"!*^"' 
hufband,  before  *hy  treaty  \^as  in  exift- 
ertCJifer  a  fecond  tnarriage,  fettled  feme  of 
her  property  upon  herfelf  during  widow* 
hdod,  virith  remainder  to  her  fecond  fort 
!3.  T*  G.  remainder  over,  and  covenanted 
wifh  trtiftfees  to  transfer  flock,  then  fland* 
ittgin  her  name,  in  truft  for  herfelf  during 
Widowhood,  atid  afterwards  in  truft  fof 
her  fecond  /on ;  which  ftock  was  never 
trarrsfbrrerf.     The  lady,  afterwaf?fe,  mar- 
ried K.  her  fecond  hulband,  who  brought 
hijf  bill  to  have  thefe  fettlements  fet  afide. 


■kai^i 


irr  dob  mak  non  oritur  a£iio  W3S  eSabliOied,  ^here  I1 
was  faid  by  Lord  Mansield  that  no  man  (hall  fet  up  hif 
own  iniquity  as  a  defence  any  more  than  as  a  caufe  of 
i6lion« 

%  as 
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as  having  been  made  without  his  privity, 
and  becaufe  he  was  induced  to  marry  her 
by  her  apparent  owner  (hip  and  a6tua| 
pofTeflion  of  the  fettled  eflates  at  the  timf 
of  his  paying  his  addrcHTes. 


T*".    • 


the  firft  point  which  was  thought  re- 
quifite  to  be  eftabliflied  for  the  lady 
was  the  execution  of  thefe  deecJs  of 
fettlement  before  any  negotiation  for  the 
fecond  marriage  had  tak($n  place ;  for  it 
feemed  to  be  an  opinion  of  that  tuDe» 
that  if,  pending  a  treaty  of  marriage,  -  a 
woman  fecretly  put  her  property  out  of 
her  future  hufband's  power,  the  hulband 
might  fet  aiide  fuch  fettlement  in  a  court  of 
Equity,  however  reafbnable  in  itfelf.  But 
the  want  of  dire6l  notice  did  not  ii> 
that  cafe  enable  the  hufband,  in  the  cir^ 
cumftances^in  which  he  ftood,  to  impeach* 
the  fettlement  as  fraudulent ;  for  though 
the  huiband  did  not  appear  to  have  no^ 
ticey  every  thing  in  the  cafe  tended  to  dif- 
prove  dtffimulation  in  the  wife.  The  very 
notoriety  and  publicity  of  the  tranfa<^ioil 
on  her  part,  accounted  for  the  omiflion 
of  aSiual  notice  to  the  intended  huiband, 

z  of 
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of  thc.exiftence  of  the  fettkmcnt  in  qucC- 
.tion.   The  meaiXnefs,  of  the  fortune  of  the 
fecond.hufband,  and  his  inability  to  make 
any  fettlcment  or  jpinturcj,  .whei*eby  he 
might  have>purchafed  a  claim  iji  .equity  to 
a  full  and  perfeft  difcloCure  of  his  in- 
tended wife's .  property ,  her  exception  of  .a 
large  part  of  her  foitune  out  of  the  vo- 
luntary fettlement  on  her  children,  which 
fell  under  his  dominion  by  the  marriag^^ 
and  the  retention  of  her  own  jointure, 
which^  by  exhibiting  the  means  of  an  af- 
fluent fupport   without  the  fettled  pro- 
•  perty,  repelled  the  prefumption  of  any 
fecret  trufts,  were  judged  fufficient  to  fup- 
ply  the  omiBIpti  of  a6tual  notice,  and  to 
lieg'ative  the  inference  of  fraud  upon.thd 
marital  rights.    And,    in  that  cafe^  all 
.  prefumption   of  fraud  was  faid  to  be  fo 
fully  anfwered  by  the  circumftances,  that 
if  the  conveyance  by  Lady  Cotton  had 
been  made  to  z^Jirangef^  -as  a  mere  volun^ 
tary  %ift^  the  hufband  could  not  have  im* 
peached  it« 

It  feems  clear,  indeed,  that  if  fiich  ^ 
provifion  or  gift  cannot  be  invalidated  on 

A  a  -the 
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*   «    ♦ 


the  ground  of  frauds  there  is  no  purcha- 

fing  quality  in  the  marital  chara£ter  which 

can  raife  the  queftion  of  voluntary  and 

'  valuable  in  thefe  conveyances  which  arc 

made  by  a  woman,  before,  by  reafon  of 

iny  treaty  of  ifiarriage  begun,  the  rights 

of  the  future  hufband  can  profpeftively 

ra)  2  Bro.    afFe£t  her  a6ls.     In  the  cafe  of  (2)  Bowes 

345.^v«.  V.  Stratbmorey  the  bare  circumftance  of 

vrJ!  fherc-  want  of  notice  in  the  hufband  was  not 

rv«! jun.  allowed  to  be  fufficient  in  itfelf  to  inyali- 

'^^         date  the  refervation  of  exclufive  property 

by  a  woman,  as  agaiiift  her  future  huf- 

l)and.     It  feems  to  have  been  there  held 

by  the  Judge,  who  fat  for  the  Chancellor^ 

that  deception^  and  not  mere  concealment 

alone,  was  neceffary  to  ground  the  relief 

of  the  hufband,    though    circumf^ances 

might  give  to  the  non-difclofure  of  the 

truth  the  charafter of  pofitive  fraud.  Thus, 

as  it  fhould  feem,  according  to  the  rea- 

•  foning  of  that  cafe,  a  fufficient  fettlement 

made  by  the  hufband  upon  the  intended 

wife,  entitles  him  to  an  explanation  of 

her  circumflanccs ;  and  in  fuch  cafe  an 

exclufive  provifion  for  herfelf,  though  not 

made  in  profpeft  of  the  particular  mar- 

jiage. 
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riage,  would  entitle  the  hufband  to  relief 
in  equity  on  the  ground  of  fraud.  And 
where  no  fuch  fettlement  is  made  by  the 
hufband,  yet  fuch  fecret  refervations  by  a 
woman  for  her  own  exclufive  benefit,  ei- 
ther pending  an  aftual  treaty,  or  in  plain 
contemplation  of  a  particular  marriage, 
feem  alio  to  be  confidered  by  the  cafe  juft 
referred  to  as  unavailing  againft  the  huf- 
band. 

It  may  with  truth,  perhaps,  be  faid, 
'that  notwithftanding  fome  profeffional  dif- 
content  with  the  decifion  of  Bowes  v. 
Stratbmore/\i  appears,  from  a  view  of  the 
cafes  on  the  fubjefV,  that  wherever  fuch 
exclufive  arrangements  of  property  have 
been  fet  afide  in  equity  as  againft  a  hut- 
band,  either  an  a6lual  fettlement  had 
been  made  upon  the  intended  wife,  or  the 
cafe  difclofed  evidence  of  an  exifiing  treaty 
for  or  profpeft  of  a  particular  marriage  at 
the  time  of  making  them.  Thus  in  Lance 
•  V.  Norman  (3)  the  recognizance  there  en-  W  *cii. 
tered  into  by  the  intended  wife  to  her  ''^**'' 
brother,  took  place  the  day  before  the 
marriage.     In  Howard  et  «x  v.  Hooker  (4)   u) « ch^ 

Aa  a  the  ^^'^^' 
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the  fecond  hufband  hadnnade  a  confid6ra« 
b!e  fcttlement  upon  the  wife  under  an 
erroneous  impreffion  as, to  the  ftate  of 
her  property.  In  Carkton  et  ax.  v.  tie 
(OiVcrn  Earl  of  Dorfet  et  al  (5),  the  convey- 
ance by  the  lady  is  ftated  to  have  been 
made  without  the  privity  of  the  pcrfon 
who  afterwards  became  her  hufband; 
which  word  *  privity'  cannot  be  under- 
flood  in  the  fenfe  merely  of  notice,  which 
might  be  fubfequent  to  the  tranfa6lion  to 
which  it  related,  but  muft  in  its  true  fig« 
nification  refer  to  a  time  when  the  fubfe- 
quent marriage  was  in  contemplation.  It 
would  fcem  fcarcely  correal  to  fay  that  an 
a6l  was  done  without  the  privity  of  a 
perfon,  if  that  perfon  had  apparently  no 
intereft  in  fuch  a£t  at  the  time  when  it 
was  done, 

(6)tp.  li^  Poulfon  V.  Wellington  (6),    where 

wms.  533.  LQfd  K^ng  declared  it  as  his  clear  opinion^ 
that  if  the  fecond  hufband  had  had  no  no- 
tice of  the  firft  deed  made  by  the  wife  whildi 
fhe  was  a  widow,  that  fuch  deed  would 
have  been  fraudulent  and  void  in  equity^ 
as  againft  him^  it  appears  that  a  fettkmeta 

had 
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had  been  made  by  the  hufband.  And  fo  - 
ftrong  is  the  equity  of  the  hufband,  which 
is  raifed  by  an  adual  fettlementj  that  we 
perceive  in  Poulfon  v.  Wellington^  that, 
though  the  deed  of  the  intended  wife  was 
made  for  the  apparent  purpofe  of  fecuring 
a  certain  provifion  for  the  children  of  a 
.firft'  marriage,  the  reafonablenefs  of  the 
objeft  4vas  held  not  to  repel  the  huf- 
band's  claim,  arifing  from  the  purpofei 
concealment  of  a  fa£t  from  his  knowledge, 
which  he  had  purchafed  by  his  fettlement 
a  right  to  know. — A  decifion  fortified  by 
the  legal  maxihi,  that  a  fraudulent  aft 
Ihall  never  in  any  way  inure  to  the  be- 
nefit of  thofe  who  claim  under  it.  For 
although,  where  no  aSlual  deceit  is  proved, 
the/  provifion  for  children  may,  in  thefe 
cafes,  be  evidence  of  honeft  intention, 
yet  it  feems  clear  that  the  innocency  of 
the  aft  itfelf,  and  hot  the  merits  of  thofe 
claiming  under  it,  is  the  true  ground  on 
which  it  muft  be  fupported  againft  the 
inarital  claims  of  the  fecond  hufband. 

No  prefumption,    indeed, .  of  original  . 
fraud  can  attach  upon  the  mere  negleft  of 

A  a  3  notice. 
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notice,  where  a  motive  fo  reafonable  and 
juft  as  a  provifion  for  a  firft  family  ap- 
pears» to  explain  thefe  pjofpedive  fettle-* 
ments.     But  yet  if,  after  fuch  juftifiable 
provifion  has  been  made,  the  intended  huf- 
band  is  fufFered,  under  an  erroneous  con- 
ception  of  fa£ls,  and  under  the  impreflioa 
of  a  falfe  expectation  founded  on  ftudied 
appearances,  to  make  an  ample  fettlement 
pn  his  intended  wife,  he  feems  according 
to  the    cafe  of  Howard  v.  Hooker  above 
cited,  and   the  opinion  of  the  jcourt  in 
Poulfon  v.  Wellington^  to   be  entitled  to 
relief  again  ft  the  aft  of  the  wife,  as  »being 
done  in  the  fpirit  of  diflioneft  didimula* 
^  tion,  and  in  palpable  derogation  of  thQ 
marital  rights.     It  feems,  however,  that, 
notwithftanding  the  exiftence  of  an  a£lual 
treaty  for  a  fecond  marriage,  fuch  a  fet- 
tlement by  a  widow  on  the  children  of  her 
firft  marriage    cannot  be   impeached  in 
equity,  if  no  falfe  appearances  have  been 
iludioufly  held  out  to  the  intended  huiband, 
to  induce  him  to  make  9  fettlement.    Thi$ 
was  the  effeft  of  the  decifion  in  Hunt  v. 
(7)iVem   Mattbewi{y)y  where  it  was  imd  by  the 
<**'         fourt,  that  a  widow  might  with  goc4 
,  confcience, 
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confcience,  bcfort  (he  pot  herlelf  under  the 
power  of  a  fecond  hufband,  provide  for 
the  children  which  fhe  had  by  the  firft. 

So  that  upon  the  whole^  i/therefulto^ 
thefe  cafes  may  be  relied  on  as  furnifhing 
fixed  criteria  for  future  adjudications^  we 
feem  to  be  warranted  in  holding,  firft^  that 
where  a  fingle  woman  referves  by  deed^ 
before  any  treaty  of  marnage  is  in  ex* 
iftence^  an  exclufive  dominion  over  her 
own  property,  with  a  general  view  to  her 
poflible  coverture^  the  huiband,  if  he  ha3 
made  no  fettlemen  t  upon  her,  will  not  prevail 
in  a  court  of  equity  to  fet  afide  fuch  provi- 
fiori.  Secondly,  that  by  making  a  proper 
fettlement,  he  has  purchafed  a  right  to  a 
difclofure,  and  a  meritorious  title  to  re* 
lief  in  equity,  on  the  ground  of  fraud,  in- 
ferible  from  the  want  of  notice  under  fuch 
circumftanccs*  Thirdly,  that,  if  the  fettle* 
ment  by  the  woman,  though  in  contempla* 
tion  of  a  feccmd  marriage,  and  pending 
an  a£tual  treaty,  be  made  for  the  fupport  of 
her  children  by  a  prior  marriage,  the  rea** 
ibnablentfs  of  the  end  will  legalize  the 
means,  and  eftablifh  fuch  a  fettlement  iii' 
equity  againft  the  claims  of  the  fecond 

A  a  4  hu^ 
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hulband,  not  with  (landing  the  waht  of  his 
privity    and    confent.     Biit  fourthly,    if 
a  lettlement  by  the  hufband  hias  been  in'- 
duced  by  a  purpofed  concealment  of  fuch 
provifion  for  the  children  of  a  former  mar- 
fiage,  and  by  ftudied  appearances  contra*^ 
dialing  the  truth,  the  merits  of  the  perfons 
claiming  the  benefit  of  fuch  provifion  (hall 
not  prevail  to  efFc^luate  a  deceit  in  dero- 
gation of  the  marital  rights.     The  favour 
ihewn  in  the  cafe  of  Hunt  v.  Matthews  to 
a  fettlement  made  by  a  widow,  in  profpeft 
of  a  particular  fecond  marriage,  upon  her 
children  by  her  former  marriage,  has,  by 
fubfeqaent  authority,  been  carried  to  the 
extent  of  fupporting  it  againft  a  purchafcr 
for  valuable  confideration •   And  the  didbim 
of  the  judge  in  Bowes  v.  Stratbmore^  by 
Which  a  contrary  do6hine  is  intimated,  is 
oppofed  to  the  opinion  of  Lord  Hardwicke 
in    the  cafe  of    Newjiead  v.  Searles  (8). 
^H'         Perhaps >  too,  if  the  opinion  which  Lord 
Hardwicke  is  reported   to  have  given  in 
^e^fiead  s,  Searles  is  to  prevail,  we  might 
fuppofe  cafes  wherein  tbofecircum fiances  of 
diffimulation,  which  would  invalidate  the 
^tX  of  fettlement:  we  have  been  confider- 
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ing  as  again  ft  the  rights  of  a  fecond  huf-* 
hand,  would  have  no  influence  to  the  pre- 
judice of  the  objefls  of  fuch  fettlement  in' 
a  conteft  with  a  valuable  purchafer ;  for 
the  original  conjideratlon  of  the  fettlement, 
abftra(9:ed  from  any  queftion  of  fnjudulent 
concealment,  (by  which^   as  it  feems^  9 
fettlement  proper  in '  itfelf   might  be .  fet 
afide  as  againft  a  fecond  hufband),  becomes 
the  decifive  point  of  litigation^  where  the    " 
fettlement  is  impeached  by  a  purchafer  for 
valuable  confideration.    But  if  fuch  a  fet- 
tlement made  by  a  widow,  in  contempla- 
tion of  a  fecond  marriage,  for  the  fupport 
of  her  children  by  a  firft,   as  in  Hunt  v, 
Matthews  was  fupported  againft  a  fecond 
hufband^  be  good^gainft  a  purchafer  for 
valuable  confideration,  it  is  afl  inftance  of 
9  relenting  conftruftion  of  the  ftatute  in 
behalf  of  a  conveyance  with  a  very  doubtful 
tinfture  of  valuable  confideration^  out  of 
extraordinary  regard  to  the  peculiar  exi- 
gencies of  the  objeft  to  be  anfwered  by  it^ 
The  reafonings  and  pofitions  of  Lord  Chan- 
cellor Hardwicke  in  the  above  cited  cafe  of 
t^ewfleifd  V.  Searlesy  certainly  go  to  a  great 
]iength  5  hut  the  ca^e  itfelf  does  not  feem 

to 
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to  have  raifed  the  naked  queftion  as  to  the 
validity  of  a  mere  fpontaneous  provifion  by 
^  widow  on  her  fecond  mairriagc  upon  the 
iffue  of  the  firft ;  for  this  particular  cafe, 
(which  arofe  upon  an  application  to  the 
court  by  the  iflfue  of  a  firft  marriage,  after 
the  death  of  their  grandmother,  who  had 
married  a  fecond  hufband,  to  obtain  a  fpe- 
cific  performance  of  articles  made  in  thdr 
favour  on  the  treaty  for  the  fecond  marriage, 
to  which  end  a  bill  had  been  filed  againft 
the  furviving  hufband  and  a  mortgagee 
who  claimed  under  a  fine  levied  to  him  by 
the  fecond  huiband  and  his  wife),  befides 
affording  a  plain  ground  for  inferring  no- 
tice to  the  mortgagee  of  the  exifting  arti^ 
cles,  turned,  as  his  Lordftiip  thought, 
upon  reciprocal  confiderations  on  the  part* 
of  the  hufband  and  wife,  by  reafbn  of  the 
provifion  under  the  articles  for  the  chil- 
dren of  the  fecond  marriage.  It  appears, 
'  however,  upon  a  clofer  examination  into 
particulars,  that  there  wanted  an  au- 
thentic confideration  of  a  valuable  kind, 
in  the  cafe  of  Ne^vjiead  v.  SearJes ;  for 
though  the  provifion  for  the  widow's 
firft    family,     by   being   blended    with 

the 
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the  limitations  to  the  children  of  the  fe« 
cond  marriage,  (which  undoubtedly  reded  * 
upon  viiluable  confideration),  feemed  in 
£>me  fort  to  partake  of  the  fame  valuable 
fupport,  yet  in  truth,  the  fecond  hu(band 
who  was  a  contractor  by  his  marriage  for 
the  limitations  to  the  children  of  his  own 
body,  could  not  without  great  violence  be 
confidered  as  a  purchafer  for  the  children 
of  the  former  hufband :  and  it  may  feem  a 
conftruction  not  mVich  more  reconcileable 
to  fenfe,  to  regard  the  wife,  from  whom  ' 
the  whole  property  moved,  as  a  purchafer 
for  her  own  children  out  of  property  under 
her  free  difpofal  at  the' time/  There  is 
however  a  clear  diftindlion  between  fuch 
iettlements  made^  on  a  fecond  marriage^ 
Vpon  children  by  a  firfl,  where  a  woman  is 
the  fettler,  and  thofe  which  the  intended 
bujband  of  a  fecond  wife  may  make  for 
fimilar  objects,  as  to  the  force  of  the  con- 
fideration  by  which  they  may  refpectively 
be  fuppofed  to  be  induced.  Thus  in  New^ 
Jl^ad  V.  Searles  above  mentioned,  where 
part  of  the  property  of  the  intended  wife 
was  freehold,  and  part  leafehold,  and  the 
jil^utations  contaii>ed  in  the  articles  made 

'  upon 
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'  upon  her  fecchd  marriage,  to  the  iffuc  by 
her  firft  marriage,  involved  a  facrifice  by 
the  fecond  hufband  of  his  poffible  future 
right  to  a  tenancy  by  the  curtefy  as  to  the 
fleehold,  andcf  hispofitive  future  power  of 
alienation  as  to  the  chattel  real,  the  wife  in 
fuch  contract  might  perhaps  be  faid,  with 
A  little  refinement  of  conftruction,  to  have 
purchafed  tl  provifions  for  her  own 
children  put  of  the  anticipated  rights  of 
her  fecond  huiband. 

• 

We  muft  not  forget  too  that  in  Ne'W'* 
fiead  v,  Searles  the  court  did  n^t  compel  an 
execution  of  the  articles  to  the  prejudice  . 
of  that  part  of  the  claim  of  the  mortgagee 
which  was  unaffefted  by  notice,  fo  that  an 
equitable  principle  independent  of  the  fta- 
tute  27th  Eliz.  feems  to  have  been  at  the 
bottom  of  the  decifion  of  that  cqfe ;  for  as 
appears  by  the  before  cited  cafe  of  Evelyn  v. 
ITemplar,  whether  notice  or  not,  cannot 
be  a  queftion  even  in  a  court  of  Equity, 
where  the  ftmple  operation  of  the  ftatute 
is  the  ground  of  the  determination,  as  it 
muft  be  in  thofe  cafes,  where  a  legal  exe- 
cuted fettlement  and  iubfequent  falc  have . 

■      2  ftttrafted 
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attrafted  the  application  of  the  general  law 
arifing  upon  the  ftatute.  Upon  the  whole 
though  this  cafe  was  a  little  ftrained  in  the 
ufe  made  of  it  in  Doe  v.  Routledge^  yet 
it  muft  be  admitted  to  afford  a  ftrong 
ground  for  confidering  thefe  fetrlements 
by  widows,  made  in  contemplation  of  a 
fecond  marriage,  upon  the  children  by  ^ 
former  marriage,  as  proteded  by  their 
peculiar  merit  and  palpable  motives  from 
the  claims  of  a  fulifequent  purchafer  for 
valuable  confideration.  On  the  other 
hand  it  fhould  be  remembered  that  New^ 
Jiead  v.  Searles  was  a  mixed  cafe,  upon 
which  the  letter  of  the  ftatute  did  not  at-* 
tach  in  law,  and  which  allowed  room  for 
the  influence  of  general  equity ;  land  at 
.moft  perhaps,  when  clearly  underftood,  it 
.is  an  infulated  cafe  {b) ;  and,  with  due  fub- 
miffion,  very  diftinguifhable  from  the 
cafes  of  Jones  v.  March  and  Roe  v*  Mitton^ 
with  which  the  judgment  ift  Doe  v.  Rout^ 
ledge  has  blended  its  principle. 

(i)  There  is,  however,  in  the  Toucbftone,  p.  67.  a 
cife  which  is  there  called  A/rVAzr  and  Pott's  cafe,  determi* 
tied  19  Jac.  Co.  B.  which,  though  very  obfcure,  and 
lho(^  ftated.  Teems  to  turn  upon  a  principle  analogous 
t^^^Jft  of  New/lead  ?«  SearUs. 
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SECTION    I. 

t 

WHAT  has  been  faid  may  ferve  to 
raife  the  reader's  curiofity,  perhaps 
to  affift  his  induftry,  as  to  that  part  of 
the  enquiry  which  regards  voluntary  and 
\^[M^\tfettlements,  The  profpe6l  becomes 
fomewhat  clearer  as  we  turn  our  attention 
from  fettlements  to  fimple  conveyances  made 
to  ftrangers.  The  irregular  impulfe  of  com- 
panion, where  the  provifion  for  a  wife  or 
children  has  been  in  difpute^  has  created 
an  unfteadinefs  of  decifion,  by  which  con- 
iiftcncy  has  been  violated,  and  pra6licc 
endangered.  It  has  fome times  in  theftp 
queftions  been  forgotten,  that  the  beauty 
of  private  tendernefs  is  the  deformity  of  a 
fyftem,  whofe  perfe6libn  is  certainty  5  and 
that  although  pity  is  interwoven  in  the 
frame  of  the  Englilh  law,  yet  that  occa^ 
fional  compaflibn  may  be  inconfiftent  with 
its  general  beneficence.  .  In  fimple  coavey- 


«. 
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ances  therefore,  which  lefs  attraft  the  in- 
fluence of  compaffion,  the  judicial  con- 
ftruftion  of  thefe  ftatutes  has  been  pretty 
uniform. 


Before  we  proceed  further,  it  may  be  pro- 
per in  this  place  to  add  fome  obfervations 
on  the  perfeft  confideration  of  value  (a) 
and  perfect  integrity  of  dealing,  neceflary 
on  the  part  of  the  purchafer.  And  firft,  it 
may  beobferved,  that  the  valuable  confide- 
ration need  not  be  fuch  a  confideration,  as  is 
neceflary  to  give  effect  to  a  bargain  and  falc. 
Marriage  is  a  fufficient  qualification  to  take 
•  advantage  of  the  flatute  27  Eliz.  (^).  Thus 
in  a  cafe  (i)  where  A.,  after  his   mar- 


CO  Dmg^ 


Crf-St* 


riage,    and  in  the  lifetime   of  his  firfl  '<*^; 

Wifie,  had  fettled  the  manors  of  Buttles  ch«- 

and  Payton   Hall  to  the  ufe  of  himfeif 

for  life;  remainder  to  his  firft  and  other 
fons  in  tail;  and  after  the  death  of  the 

firft  wife  without  ifTue,  had  married  B.  a 


{a)  See  the  comment  in  2  Atk.  601.  and  3  Rep.  83* 
on  the  diftinfl  operation  of  the  words /^/W  and  ^weu^ 

{i)  The  words  of  the  flatute  are  **  which  have  pur- 
chafed  or  fha]]  purchafe  for  money  or  other  £004/  con* 
iideratioiv'*  ^ 

fecond 
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iecond  wife^  but  before  his  fecond  marriagei 
in  confideration  thereof,  &nd  of  1000/4 
portion,  had  agreed  with  the  father  of  B. 
to  fettle  upon  her  a  jointure,  and  to  fecure 
it  upon  certsdn  lands,  (of  which  it  ap- 
peared that  the  manor  of  Buttles  was  to 
be  part),  and  died,  leaving  iflue  by  B.,  his 
fecond  wife,  one  fon,  the  defendant,  and 
alfo  B.  who  loon  after  married  C.  the 
plaintiff,  upon  a  bill  brought  againft  the 
defendant  to  compel  him  to  fettle  the 
jointure  on  his  mother,  and  to  fet  afido 
the  firil:  fettlement  madfe  by  Ai  as  fraud u-* 
lent,  though  there  was  no  proof  that  the 
portion  was  paid,  and  though  it  was  \n^ 
filled  that  there  could  be  no  intention  oi 
fraud  againfl  the  fecond  wife,  and  that  the 
firft  fettlement  was  by  fine,  and  fo  mt^^ 
rious  and  upon  record,  yet  the  court  de^^ 
clared  that  the  marriage  was  21  jgood  coi>« 
^deration  to  make  the  wife  a  purchaier# 
and  decreed  the  fettlement  by  A.  to  be  £tt 
afide  as  fraudulent.  It  appears  that  the 
defendant  brought  a  bill  of  review,  and 
afligned  for  error,  that  it  was  not  cogni- 
.  2able  in  equity,  whether  or  not  a  deed  be 
fraudulent  within  the  (latutes  of  £liz.;  and 

•  • 

befidcs 


%i..   k  take  M>mag^  ^^-'if  £/.  ^^f 

befid^B  ihst  thet-e-wM  ^  ti»  t^fobf  of  f rkiit 
sgainft  the  jolhtr«&*  ftfr  thfe  diiod  wdii 
madein  the  Hife:i)f  the  iifft  wif«,M^)^' 
lived  ten  years  after,  and  the  fecond  wife 
•f  courre'was'Hot'dien  thought  of  ^  ahd 
aoptaDver,'  thai  the  fibttlement  ^ng'  hf 
deodracid  fine  oilgbt  not  ta*  ht  '^hthdA 
fr^adoleilt  i^itbput  prdof  $ .  bd'c'^dh  ik-' 
mwihtyo'thh'i>i\V  t(  rtvicwv  th^  decree 
ytdi  affirmed  as  to:  the  abb^'^  ^lif ts*  We 
niay  aoHect  cte!ait|ly<&9m  T^k^'^iHik  {i}i  (ORep. 
that  ifidthing  le&thflA  a  lialal&ble  dcN^fidel* 
ati6rf  x»iU  a^il  to-  i()verth!A$W^  a  precedent 
▼ohiniary  dbed'i^^ncflp  is  thertf  Arjy<  cafe  to 
flievrthit  eveni a im^Jide.  convieyance  to. a 
frufteerfityrtpayipenO'Of  debts  will  have  t!ii9 
efio^. '  3t.apptar$'>itid^ed''  frdtn  feverat 
eafen  (3^))'  ^^^  Whete  flt^an  has  malde  a  v6-  (3)  $<• 
kltltal^  ;feti1emwtti  uiJon  ihimfelf  fot  life,  g^*;;:;, 
with  i'htfl»ta»i'<$d  to  Iruftecs  to  fupport  coii-  3 f,  ^5"- 
diigdnt'rBtaainders,  i'eitaainder  to  his  firft,  **'  cox.'. 
&C.  f©n  intftU,-ifem^ntIer  tohimfelf  in  fefe; 
aftd^t W '  fettFer  bias  ftil>fequentiy  '(Jdhveycd 
ihb  laftdd  to  a  triiftee  for  tl¥e  piayfnfent  of 
his  dcbts,'tfec  creditors  have  not  relied  uponi 
the  cffSfeQ:  of  this  conveyance  tinder  the  ft ^^ 
tute  df  Eli2.  but  have  carried  tnii'r«ife  into 
the  court  of  Chancery,  to  obtain  a  decree  of 

B  b  that 
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that  comt  ta  compel  the  traftoss  for  pre^ 
ferving  contingent  remaiodm,  tdjoin  in  a 
fate  to  ddbroftheconttngeat  r£Aiaindei'su;i 

.  It  may  4>e  as  well  again. to  tmprefs  upoiii 
the  recolledion  of  the  noader;  that  exccpii 
id.  th&Gafe  i^x>ve  confider^  of  aietdemeot 
upon  a>fahf<}qi)ea:it.  marriagfe^  the  prutxrhafer 
to- take  the  benefit  of  thil  <ftatute  againft  a 
prftcedeot  Yolimtary  cdnyeyanoe.orJettle^ 
ment  xfk^St  be  a.  bcmafidt{  poiidiafer,  not  in 
UgaU  but  in  vulggr  and  xogdmon  intendr^ 
mpnt;.  for  wJie;i?e  a /parentirAthraoces  bis. 
children,  fucH  children  /«re-ib  ^  language 
9f^.coujfts,.  more  paiticiilarly.of  the  conrt 
of.Cban<ery  deni>minated -purchalers^  au^ 
yet  a  pn^ri^  vplijr>t2kry:  conveyance  to  a  per- 
^  f G^a  ftrangf r,  wUL  ftand  as  ^ainft  fifch.  puri^ 
c^feFs.  Thus  H.  fi.  b^ogfei^  ^i  thft 
j;  •  xn^nftT  of  B.  by  inden^ucfl  f^^venaat^ci  withr 
li  D.rfor  tl\e:advaocenwnt  of  Xuchil^n^ 
male,  as  w^ll  thpfe  wljftfiljL  }ie  had  begotten^ 
as  thofe  vvhich  b^  (houJd  beget  qn  theibody: 
of  Mary,  then  Kis  vyift;^  (fifter;  of  L^  D.> 
to  levy  a  fine  of  ^he  fajd  M^mor  to  the  ufc 
Qf  the  faid  H-  ^.  fpr  life^  and  afterwards 
to  the  rufeipf^  th^  elijeO;  \^\\^,  male,  of  tiiie 
-.:,bBi:::.c'    "    •••..^w..'    'l.  :    bodies. 
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bodies  of  the  faid  H^  B.  and  Mary  begotten 
in  tail,  &c.  and  fo  to  three  iflues  of  their 
bodies  fucccffively,  remainder  to  the  right 
beirs  of  the  faid  H.  B.  and  afterwards,  and 
l)efore  th6  fine  levied,  made  a  leafe  of  the 
faid  tnanor  for ,  a  long  term  of  yeirs  to  R. 
H.  and  then  teyied  the  fine  in  purfuance 
bf  his  covenant.  The  cafe  being  fent  out 
of  Chancery  for  the  confideration  of  the 
Jttdges,  it  was  refolVed,  that  ahhough  the 
iffue  was  a  purchafer,  he  was  not  a  pur-^ 
thafer  in  volgar  and  common  intend- 
ment (4).'  The  fame  rule  holds  with  re-  (4)5  Rep. 
ipca  to  a  jointrefs  (5)  after  marriage,  who  \\lt^f^^ 
AS  incapable  of  , averring  fraud  upon  thefe  ^twc: 
(latutes  .of  Eliz.  (5^5;-^ 

•'11."*  by  Bea- 

•    «*  mond,  J.  in 

Ih  attending' to  theYequifite  qualifica-  ^^'J'J; 
^ions.of*a  purchafer  within  tlie  ftatute  27  ^»*-h5- 
icXiz.  the^ftudent  muft  bjs  cautioned  againft 
iupp()iing  thit  mere  inadequacy  of  price  is 
'Ob)e6lion  fufficient  (6}.  "^  Where  it  has  pre-  (6)  Fincb. 
Vailed  as  an  objection,  it  has  generally  b^en  '^^^ 
coupled  with  corroborating  circumflances 
of  evidence,   (in  which  light  notice  may  be 
•of  importance),indicating  contrivanice-'and 
collulion  between  the  feller  and  purchafer 

Bb2  to 


• 
to  overturn  the  preccdcait  conveyance*  Jt 
is  not,  however,  neceffary,  that  ttuj^e  fliould 
begrouQcj  to  fufpedt  coQjtiivaocc;  betvf^ 
the  fdler  and  purchafcr,  ap  in  .J^jd^^vk 
R(3uiledgei  for  where  there.  wcr»  axcfm^ 
ftances  tending,  forciblyi  to.j(hcw  that  t^ 
/eljer  had  b^cn  ^ovfir-reaqbc^.  in  t^e  %r^aifl^ 
by  an  advantage^  tak^n  of  J^s,,iv?^o^ 
weaHnefs  an^  in^ifcrctionj^  a  for^Jj^Trcp^ 
veyance  to  truftees  tohpld i»  tr^, and. to 
manage,  for  the  feller  (^),  .wa^  fiigpoct^ 
againft  the  fcconji  c;onvejfcMifi^  fpr  yi^hifih 
iVjJsl^.   an  inadequate  priije  ^  l^p^  g^X^^rCZ^J^ 

tke  c:vfe  rp"  -^  •        ►x 

lap.  J     L"_,     •'  »  •    "  '  •••  ■"  •!»'.  *-.•  ••**«l3 

AnderfoDy  ...» 

C.).,  ^^J  Yet  k' wai  Tcinarkcd  by  the  fcliief  JuWec,  wi^ 

rclared  the  cafe  alluded  xo^  thatTuch  a  coaVbyande 
made  on  truft,  would  be  void  as  to  him  who  fliould  pur- 
cbaie  the  Jand  for  va)ual)|e  jconfid^caupn  imAfiJc.  ;,Tffhich 
is  a  (Irofig'inflance  of  the  fevere'fenfe  into.. which  the 
lawyers  of  that  day  conftrued  the  ftatdti  a^ahift  voHitt- 
f ary'  conveyances ;  for  what  Yraud^  in  ibe  valgaff  under- 
flantting  of^the  word>  could  ratiovfiil;  bei  in^tedCD  om 
wlio  was  proyc;d  to  have  c^Mifided:hi»  property  U).  fail 
friends,  on  account  of  hi|-own  roenfai  infirinityf  to  ma- 
nage for  his  benefit )  And  here  we  qbferve,  that  not 
tnerely  the  truft  t>r  beneficial  interefi  bf^he  v^ndot^  wouM 
have*  been  carried  by  the  conveyance;  fa  the  putlE:ba(er» 
buttlie  legal  eftate,  under  the  Avoiding; cofiftrB£y<]|ii, of 
ibeftacutc.  .  .  ,        . 

It 
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It  Jim  val ways  bdm  hdd  tbat':grofs  in--; 
adequacy  (d)  atijounting  oAly  to  a  co*       ^  '  *,. 
lonrabie  conlideratioii  is  fingiy^  Tnffideht 
to  n^tire  the. pretentions  of  a  parcfaaler 
to  the  benefit  of  the  fbtate. 

-  It  is  notv  however,  only  to  the  abfolut'6 
and  peremptory  purchafer,  that  the  pro- 
tection -of  the  a£^  is'  extended.  A  mort- 
gagee is  a  pnrcteifer,  dgatnfl  whom  a  former 
vol^irxtary  conveyance  cannot  be  maintain* 
ed  (8) ;  although  a  mortgagee  is  only  a  W  skm 
purchafer  in  equity  to  the  extent  of  his  477.2Vcm. 

ret  -1     *72.andfct 

iecunty  for  a  voluntary  conveyance  is  good  *»^«  o^fcr- 
to  carr);  the  equity  of  redemption,  whether  Alton,  j. ,« 
made  before  or  after  the  mortgage  (9).  /%^^^^^ 
Bat  it  fcems  a  court  6i  Equity  will  not  cVaifcaf** 
open  a  foreclofure  in  favour  of  a  fubfe-  Amb*"!,. 
quent  VQluntary  alienee  {e) ;  and  it  feenis  H^rt^icke. 

,  Kt#     (9)  Chan. 

V.  Ciir/. 
'      .1  ■  ■  '       ■         Wright* 

(d)  It  has  been  Taid,  f  h^t  the'  reafen  why  a  court  of 
Equity  will  not  relieve  agftinft  marriage cmitrafis, though' 
they  are  very  unequiily  is,  becaufe  they  cannot  fet  th# 
hufbwnd  9niyfikf  in /fatu  fu9^  and  unmarry  thtf^parriet. 
Vid.  N9rt&  v.AnfiH^i  P;  Wrtii.  6i«.  pc/Sir  J.  J^kyL 

^  (i)  Chan.  Ca.  217.  itfi^.  a^d  vid.  Thornev.  Ntoman^' 
3  Finch.'jH.  where  the  relief  feetnii  a  little  extraordrnary,' 

B  b  1  as 
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^  , .  by  the  above  cited  cafes  cf  Bevjerley  v..  C^t^ 
RepVo''^^  tftfrr (lo)  and  5c(?tf  v.JS^//,  that  a  fuicty  to 
1  Lev.  70.  whom  a  Icafe  of  lands  is  made  for  his  in- 
demnification by .  the  pcribn^  for  whom  he 
is  fuiety,  is  a  purchafer.  within  this-fta-^ 
tute  (/)  5  but  this  is  extremely  doubtful. 
We  may  add  to  thefc  obienrations  refpeft- 
ing  the  requifites  neceifary  to  qualify  a 
purchafer  wiihin  this  i}atute»  that  it  baa 
been  determined)  that  the  pircha^^  muft- 
contrail  for  the- identical  thing  which  was 


as  allowing  a  fraudulent  grantee  under  the  ftatute,  to 
redectii  againft  a  mortgagee,  who  had  fince  the  niortgage 
piirchafed  the  laad*  * 

.  (/)  It  is  faid)  ho wever»  that  a  grant-  by  one  to  a  furety 
bofore  he  hath  paid  any  inooeyy  is  not  good  againft  the 
commiHioners  of  bankrupt,  by  fiat*  i  Jfac*  c.  15.  be- 
caufe  not  a  valuable  confideration  wirhm  that  fiatuts ; 
and  fee  the  cafe  of  CarHvnghf  and  D^nt  v.  XJndfrhiH, 
Dyer  205.  a.  in  note.  But  fee  Broughton's  cafe,  5  Rep. 
.  24.  In  the  cafe  of  Franklin  v.  BradelU  Hutt.  84.  it  was 
faid,  that  a  man's  having  been  a  furety  for  another,  was 
a  good  6X  pqjlfailo  confideration  to  raife  an  aflumpQt ; 
fee,  however,  the  cafe  of  l4gar4s,  Linley^  Clayt.  38. 
where  fuch  a  dee4  of*indemnification  to  a  furety  was  held 
fraudulent  and  void  againft  fpeciahy  creditors  in  the 
court  of  Chancery ;  ^nd  yid.  %  |loH.  Abr,  783.  adjudged 
between  ff^ard  v*  Lumbarfl^  that  it  is  x^t  a  good  cooQ^ 
d^r4tiGi;i  to  faife  tl)e  ufe  \ipoQ  a  bargain  ^  (ale. 

the 


>r. 
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* 

the  (bBjfeft  of  the  fraudulent  conveyancer 
or  he  is  rfct  an  obgeCtpf  proteftion    Thus/ 
where  J.  C*  ( 1 1 )  having  a  leafe  ^f  ci^ain  ^o  co. 
lands  for  60  years  if  he  K vcd  fo  long;  forged 
aleafefer  90  years .  abfolutelj ;  and  after- 
WQirds  by  indentore  feciting  the  forged ' 
kaife;  for -valuable  coilfiderdtionvbargamed 
and  ifeld  the  forged  leaie  ^nd'ttll^his  intend 
in  the  land  to  R.  G.    Ld.  Coke  ahd  all  the 
other  Judges  were  of  opinion;  that  R.  G. 
was  no  purchafer  within  the  >  ftatuter.  27 
Eliz.  for  he  did  not  contraft  for  the  true 
and  lawful  intereft,  foe  that  was  not  known 
to  him>  and  if  it  had  been  known  to  htm,: 
perhaps  he  would  not  have  dealt  for  it^  andt 
the  vifible  and  known  term  was  forged. 
It  was  agreed,  however,  that  the  true  in* 
tcrcft  did  pafs  by  force  of  the  general- 
words  ;  but  it  was  not  included  in  the  con*- 
trad,  nor  did  the  valuable  confideration 
©ct^nd  to  it. 

Thus  it  feems  to  have  been  thought  in  this 
cafe,  that  the  valuable  cDnfideration  could 
only  be  extended  to  that  particular  intereft, 
which  it  was  in  the  contemplation  of  the  pur^ 
chafer  to  buy.  If,  however,  there  be,  in 
truths  a  valuable  cpnfideration  given,  it 

B  b  4  matters 
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!na^t«rs  not  what  j/^  of  eft^te  qf  jipt?er^  if 

th9  right-tif  pQifeififlPy.«B]«Ii($ma  kfioefoi^ 

wii(h  mteot  to  4fcmy«  |)l]f plkafctsi  i  aiMlaf- 
tfpwwds.tb^rctierfiancrr^nQl:  bthag  conii-. 
f^jit  of  it;  r  li^argatQS}  with ;  tlie  l^ee  fior .  a 
f^riesukr  of  the  tecitk,  and>gives'avalaablc 
coEnfideratroh  for  it,  and  the  leflfee  by  parol 
or  deed  furrendets  alt:  his  eftate,  the  rever- 
fioner  is  aided  %  the  Aatuto  27  Eliz.  aK* 
though  he  d<i6s  not'  purchaic  the  lainl  in 
fee-t.iil,  nor  for  life  op  fe'>5>y€art,  according* 
to  tite  words  of  the'  ftatate,  for  he  pur- 
chafes  no  eftate,  but  the  hxiiTtguiJhment  of 

an  eflat-e.     And  this  point  is'  fkid  to  have 
been  decided  the  fajn^  year,  in  which  thi 

ilatute  was  made,  and  is  cited  in  fome  old^ 

books  from  Juftice  Warbui  ton's  reports. 

"  The  cafe  of  a  lefiee  or  purchafer  of  a' 
term  of  ycar-s  is*  clearly  enough  embraced 
within  the  pHnetple6f  the  foregoing  de- 
(i2)2Vera.  ^ij^Q^^    Accordingly  in  Shaw  v.  Standijh^ 

Bte2k*ior9.  (12)  ^nd.  Goodrigbt  v*  M^fes  (13)  it  was 

unanimouily 
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unaraBioafly  Keld,  t)feat.arlei&e  at  rack^pent 
isa^piirabafer  of  1ms  term  for  a. valuable 
c<Mi&ldratrion  witidn.  the  ftatuie  07  Eiiz. 
and  iq  the  cafe  of  ICwfs  v.  FM/tthdiiek  C-i  4)  (14)  cw 
thft  famip  pnvilcge.  VMS  allowed  to  a  leiiee  J*"-'^- 
who  had  paid  a  fiae,  as  the  confideration 
ofhisleaft;  and  in  the  £ime  cttfe  itwas 
faid  at'  the  bar  to  have  been  refolved  in 
29  £ii2;  in  a  cafe  between  H/»if  v.  CoUinr^ 
that  a  fraudulent  conveyance  might  be 
avoided  as  againft  a  hafe,  wherenpon  rent 
is  refervfd  withouit  any  other  con^dera* 
tion« 

Much  cJbtion  is  neceiTary  on  this  head 
of  enquiry.  It  is  a  point  of  almolt  as  much 
iHcety  to  afcectain  who  fhail  be  a  proper 
purchafer^  as  what  conveyance  (bali  be 
fraudiujieiit  within  this  ftatute.    In.  one 
place  (15)  we  find  it  laid  down  that  •*  he  (15)01% 
whot  makes  a  fraudulent  gift  within  ^  the  ^^^^^ 
flatoajte,  muft  be  fhs  i^me  perfon  thatafoer*^ 
wards  makes  fale  of  the  lands/'    But  in  * 
Burreirs  cafe  ( 1 6)f  it  is  ilated  as  a  point  re«  w  ^*aep. 
folved'by  the  Judges,  that  '*  it  is  not  ne*  ^*  **"* 
ceiTary  that  he  who  fells  the  l^nd^  (hould 
make  the  former  fraudulent  eilate  j  but  if 

the 
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the  cllate  be  fraaddeiit^  whikver  fdU  it, 
the  purchafer  (hall  avoid  Sich  fraudulent 
eftd(e/'  A.pofitio&,  whid^if  taken  witJbMit  > 
, .  .     foq[iequalification»  is  a. little  too  large  in 
0^)^«^-  eappreffiom    But  thcie  is  a  cafe  <i6)ln 
i^^efy.      Vfirnon;  which  on  a  fuperfidal  glance 
might  fc^tn  tQ  jend  fome  fupport  td  theob- 
fef vation  firft  above  adverted  to ; '  though 
that  fuppQkt  vani&es  upon  clofer  infpec- 
tio|i.  That  cafe  was  in  ef!e£t  thus^^grand* 
father^  father^  and  fon.    The  grandfather 
made  a  voluntary  Settlement   upon  his 
grandfon  and  died.    The  father  afterwards 
made  a  mortgage  of  the  fettled. lands,  and 
tl^  the  voluntary  fettlement  ^^las  :fet  up 
by  the  f^n  againft  the  father's  mortgagee. 
The. court  held  clearly,  that  the  vohmtary 
fettlement  ihould  not  be  affeded  by  the 
niortgage ;   but  if  the  fettlement  had  been  - 
^.  •  ',    made  by  the  fame  perfon  who  mortgaged 
tbc:lahd^  it  ihould  not»  prevail  againft  a 
pucchafer*     But  here  wrmuft  take  notice,  ^ 
that  the  eftate   aftually  pafed  from  the 
- .  ^    [  grandfather  t6  the  fon  by  the  voluntaiy  fet-  * 
tkment,  for  it'vvas  without  doubt  a  good 
conveyance,  until  the  mortgagee's  title  arofe, 
and  as  it  paflTcd  to  the  fon,  nothing  dc- 

fqended 
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fcended  to  the  father,  fb  that  when  he  at- 
tempted  to  make  this  mortgage,  he  had 
in.  fa6t  nothing. to  convey.  He. was  heir 
at  la^,  as,was  the.  feller  m  Burr  elf  s  cafe* 
with  this  diffei  ence,  that  the .  feller  in 
BtirreWs  cafe  had  the  inheritance  in  him 
at  the  time  of  the  iale ;  whereas^  here 
the  mortgagor,  notwithftanding  he  was 
heir,  was  a  m,ere  ftranger  in  intereft  at  the 
time  .of  the  pretended  mqrtg^ge.  So  that 
this  cafe  in  Vernon  does  not  warrant  ^hc 
extent  of  the  pofition,.  that  the  perfon 
making  the  fraudulent  conveyance,  and 
lelling  the  land,  mufl  neceflarily  be  thq 
&me. 

.  In  Burre/Ps  cafe  the  grandfather  made  ^ 
fraudulent  leafe  for  a  long  term  of  years 
to  the  fathec*  The  father  afligned  over 
the  leafe  to  his  fon  to  prevent  its  being 
merged  by  the  dcfcent  of.  the  reverfion ; 
and  both  the  leafe' and  aflftgnment  con- 
tained peculiarities  which  were  confidered 
as  ftrong  indications  of  fraudulent  intent; 
After  the  death  of  the  grandfather,  the 
father  fold  the  land  to  a  purchaferfor  va- 
luable Itonfideration,  and  covenanted  that    ^ 

the 
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the  fame  was  dear  of  all  Ieafes»  kt.  andt 
it  wa&  deteriBined  that  both  the  leafe  and 
aflignment  were  void  agatnft  the  pur- 
chafer.  This  was  the  fubftance  of  the 
cafe.  Now  here  we  ©bfcrve,  that  the  frau- 
dulent afl*,  by  which  the  purchafer  wa* 
immediately  deceived,  was  the  aflignment 
by  the  father ;  for  if  that  alTlgnment  had 
not  been  made,  the  term  would  have  becnf 
drowned  in  the  inheritance.  Wc  fee  alfo 
that  the  father  had  (he  fee  fimple  of  the 
land  at  the  time  of  his  conveyance  to  the 
purchafer.  But  to  give  the  ftattrte  itsfuH 
beneficial  operatior^,  both  the  original 
leafe  and  the  aflignment  were  adjudged 
fraudulent  againft  the  purchafer.  With 
fefpe£t  to  tlie  avoidance  of  the  affigntnent^ 
it  was  only  the  common  cafe,  for  fo  far, 
the  perfon  making  the  fraudulent  convey- 
ance was  the  feller }  but  if  the  afli^ment 
only  had  been  avoided^  it  might,  perhaps,, 
have  been  doubted,  whe^er  the  dScEk,  of 
the  ftatutie  rendered  it  £6  abfolutdy  voidl 
to  every  intent  as  to  let  the  reverfion  in 
upon  the  leafe  fo  as  to  operate  a  merger 
of  it,  though  there  fcems  good  reafon  for 
\   faying,  that,  if  it  had  been  neceflafy,  tho 

efFeft 
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effed  of  the  ftatut^r  p.iigbji;  to  have  been 
^  conftrucd  in  *  f urther^pc^e  jof  its  general 
9W^ig)}  V^^the;court^^  ftatutp 

a  more  (weejpix^  Q^ation^  an|d  cpnflrued 
both  the  leafe  and  addgaxneixt  .as  fraudu- 
ient  within  its  purview ^  and  aa  tberefuit 
of  that  deqfion  tbey  laid  dow(t  ;a.,rulc  of 
cpnfl:ru£tion,  which  importedf  thatVif  the 


mm  ■* 


(;)  It  Teems  always  to  have  been  the  learned  fenfe 
enteitatned  of  thde  JfetiMn^  that  fhcy /:g$ri9t . convey- 
aAces  void  ^  facb  pufpafe^  vid.  Hob.  iif6u'.axul  ta 
fuch  extent  as  may  be  neboflary  to  f  ccomplifli  their  ob- 
je£l.  The  conftru£lion  adopted  has  Wen  the;  rei  ge* 
nnia  aptior.  H  zmKTgstit^titctffarj^  ki  inyinftacicei 
ti^  their  efficacioua.  opei:atiaD»;  as.  it  inighl  haii^beeD  in 
JSurreirs  ci^fe^  if  the  fiatutcha^  been  conftrued^yt^ 
operate  on  the  afiignment,  they  ipuft  be  taken,  as  it 
(hould  feem,  to  caule  an  avoidance  to  the  extent  of 
eflt^tratlng  the  merger.  On  the  other  ^hrfnd«  iit  the 
cafe  of'ThiPTfe-  v«  Newmauj  a  Chan*  iRep* ! ^7 .'.  Vfb6tt  an 
edafe  of  freehold  under  a  voluntary  deed  was  attempted 
tojbe.fet  up  in  the  perfon  from  whom  the  leafehold  eftate 
^ad.been  pu^chafed*  whereby  it.  was,  contended  that  the 
chattel  intereft  was  merged^  and  fo  not  in  exiftence  td 
paff  by  the.  afligament  to  the  purchafer*  fuch  volun- 
tafy  conveyance  was  declared  to.be.  void,  both.i^^t  J^^  and 
in  equity,  againft  the,  purcba.r^r  of  the  leafe,  and  the 
ipergpr  (if  a  merger  it  could  b^,  vid.  the  cafe,  and. 
compj^re  it.  with  Fla/t  v.  SUafj  Cro.  Jac.  275.)  was. 
confenuently  fufpended* 

•  •.. :  afljgn- 
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aflignment  by  thi^  father  had  been  out  of 
the  cafe^.  and  the  original  leafe  had  been: 
made  by  the  grandiather  to  a  ftranger 
inftead  of  thefathefj  the  fale  by  the  father 
of  the  whole  eftate  in  the  land»  after  the 
reverfion  had  defcended  upon  him,  would 
have  rendered  the  grandfather's  leafe  a 
nullity  as  againft  fuch  purchafer  from  the 

father. 

I  .  •> 

<       •      i 

It  fedmsv '  therefore,  that  we.  are  iafe 
iti  faying,  that  it  is  unneccflary  that  the 
pcribn  who  felts  (hould  be  the  fame  per- 
U>xi  who  ro^ade  the  fraudulent  ^f  oaveyance, 
provided  the  feller  has  the  eftate  \a  him 
to  convey;  BAt  if  A.  makes  a  fraudulent 
conveyance  within  the  ftatute,^  and  then 
attempts  a  fecond  time  to  convey  the.  fame, 
land  for.  the  fame  dlate  {h)  without  a  va-» 

luable 

{h)  The  words  «*  for  the  fame  cftatc"  are  adited  in 
the  text,  becaufe,  where  a  man  makes  a  fraudulent  cbn^ 
veyance  of  a'particular  efiate,  and  Chen  conveys  the 
reverfion  and  inherttaace  to  B.  a  third  perfon,  and  Bv 
fells  to  a  "purchafer,  who  gives  a  valuable  confideratioa 
for  the  unincumbered  immediate  poflefliony  (ince  B. 
had  an  eftate  in  him  to  convey,  though  not  'fuch  as  he 
undertook  to  convey,  it  may  be  doubted  whether  the 

pur- 
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luable  conftderation ;  and  then  thle  &con)^ 
grantee  felU  to  a  porchafer' for  valuable' 
confideiratioti,  fuch  purchaier  is  not  a  pnr^^ 
cbafcF  ^within  the  ftatute  to  avoid  the  firit 
voluntary  conveyance ;  for  he  t&  whom 
the  fecond  grant  was  made  took  no  eftate» 
Juidriiis.  &le  faeing  inefficacious  a^  the  a6t 
of  jja:Aranger»  .wodd  fallkvithin  the  prin- 
4;}|de  of  the  cafe  of  Jones  v.  Fur^cy  zho^t 
KixsA.  J  Thaawherr  A,  ( i8)  feizod  4ii  fee  ^;l\^:^ 
fif.  lwi<Lbargained.and  fold  it  to  B.  ar*d  «/^»M«r 
C.  with  power  of  itvocation  upon  the 
tendj^Ciof  20//  and  befdit  an  ege£tu4l 
lender  :  made,  fo  as  to  revoke  the^  firft 
cpnv€f9rice,  covenanted  to  ihthd  feize4 
4>f  ^^  land  to  the.  ufe  of  Pv*  bis  ne^hew>, 
fpr  Jttis^vanceihent  in  l]fe»  wlio, .  after  the 
decei»^  of  A.  ibid  4t  to  J.  S.  it  was  re^ 
i  •       ■  .. '_^  '        '    -^ 


purchafer  (bould  not  hold  difchsirged  of  the  leafe.  And 
it '  ttizy  be  queftloned  whether  fuch  a  caie  can  he  diftiii- 
gat(hed>in  principle  frdm  BuruU*s  cafe  sfbove  cited^ 
where  the  Father,  after  niakiflg  fuch  a  l^Te\  Kad  fuflFdpdd 
the  land  to  defcend  to  his  eld^it  fan,  mid  ^he  ieafe  was 
adjudged  void  as  agai^il  the  pprchafer^of  theemire  nv- 
heritance  from  the  eldeft  fun.  And  feq  the  cafe  of  C/eri 
V.  RtttknJ,  Lane  113.  ,.-.•.•• 

V     .  f  Tolvei 
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fi>lved^  by  all  tiie  Judges,  that  liie  ccuMtY^ 
ance  to  P.  could  not  n^ake  Y<Ad  thrfirft 
conveyance,  and  the  fubfequent  fale  was 
regarded  as  dependent  9A  that  previotte 
queftion* 

To  rnnke  -the  llatute  catenid  tea^id 
the  frau4tileftt  IteSt  nuuk  by  the  gf^fld^-^ 
Xhiit  id  BumlF's  esfi),  le  wa»  ntlcdBkty  .ta 
found  the-  rule  of  mteipretddon*' up^  ^a 
firong;  prefumptioft  of  law,  Fofe^4M  tkt 
grandfMtber  made  the  fraadotef|t  ^dHVey- 
ai]ice>  aad  likz' father  fold  t«  ^  ^Urdha&r, 
the  father  was  noC  witfaia  th&'V<»by'ka4. 

p<»toftfae  ftatute  twfaieh  4>«A^'Vl^.^^ti^ 
dulmt  conveyances  tfrttli  iiutetit^td  d^eive 
porchaferss  for  how  &»AA  t^t  ^^  <£ 
the  grandfather  \s6  toupidd  wifh  fW  aift 
of  the  father  ?  The  identity  of  thej<gent 
is,  in  ftriftnefs,  neceflary  to  the  accom- 
pli(hment  of  what  the  ftatute  regards  a^ 
one  a6t  of  fraud,  nor  can  we  feparate  ia 
idea  the"  intent  fr^  the  a^  without  de« 
Aroying  the  very  effince  of  fraud  j  but 
the  gttive  and  vigorous  expofitbrs  of  that 
law,  labouring  by  aitificiaiprcfuroption  to 

4  draw 
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draw  out  the  elSicacy  of  its  general  daufes 
to  the  utmoft  ftretch  of  its  purview,  chofe 
rather  to  hazard  a  folecifm  than  to  leave 
to  fraud  one  hope  of  evafion.  They  re- 
iblved,  therefore,  that  the  perfon  who  ac- 
tually purchafed  was  the  perfon  intended 
to  be  deceived,  and  in  their  nervous  idiom 
they  declared  that  •*  for  as  much  as  it 
is  intended  and  prefumed  in  law,  that 
every  fraudulent  leafe  is  made  to  the  in- 
tent generally  *  to  defraud  purchafers, 
farmers,  &c.  wkhin  this  generality  every 
particular  purchafer  and  farmer  is  in** 
eluded/'  It  (hould  be  obferved  alfo,  that 
the  court  would  not  allow  it  to  be  a  ma- 
terial queftion,  whether  the  feller  be  co- 
nufant  (/)  or  not  of  the  former  fraudulent 
leafe. 

In  BurreWs  cafe  above  cited  we  obferve, 
that  the  perfon  felling,  though  a  dif- 
ferent perfon  from  him  who  made  the* 
voluntary  conveyance,  yet  was  in  by  title  in 
privity  of  eflate,  and  the  power  of  defeat- 
ing a  former  fraudulent  conveyance,  feems 
■—'■■'    ■  '         '  f  ■        "   "^"^'^^  '  '  - 

.  (/)  The  cafe,  as  to  this  point,  feems  to  have  been 
mifapprebended  in  the  fiatement  of  it  in  Lane  1x3. 

Cc  to 
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to  bound  itfetf  within:  this  limit.  Thus 
(r9)Moof*  yi  t|j^  cafc  of  Hmt  H.  Gatetey  {ii^\  where 
a  perfon  in  remain4er  after  an  -eftate  tail 
made  a  voluntary  grant -of  rent,  and  then 
tenant  in. tail  fuffered  a  common  recovd^y 
in  fnyoswr  of  a  purchafer  for  valuable  con- 
fiderttion,  it  wa?  (ont^nded  that  the 
grant  wns  fraudulent  and  voki  a$  againft 
the  pnrchafer  within  the  ftatute  a/EIiz. 
But  this  the  Juftices  all  denied  i  and  i^ere 
very  clear  in  opinion  that  the  voluntary 
grant  ought,  in  that  cafe,  to  have  been  ma^ 
by  him  vr  ho  made  the  fale.  Though  they 
wejf?  equally  cle&r  on  ^tbergrouods  that  the 
rent.  wa«  deftroy^  .by  the  recoveryi  And 
a  ftill  driller  notion  j^revailed  in  the  cafe  of 
(lo)  un«  Qiff^i^  y^  Rut/and (zoX.  where  axfather made 
a  leafc  to  a  ftranger  for  forty  years,  .  and 
continued  in  poffeflion,  and  afterwards 
conveyed  the  lands  to  a  younger  fon^  who 
ibid  it  fo^  a  vakiable  confederation,  it  was 
^ubted  whether  the  pu/chafer  could  avoid 
the  leafe  ^  but  it  was  faid,  th^(  if  in  that 
^  cafe  the  father,  aft^r  making  fucb  leafe, 
bad  fuffered  the  Jand  to  defcend  to  bis 
eldeft  fon,  then  the  purchafer  from  the 
6ldeft  fon  fhould  avoid  the  leafe,  .  . 
.    ^4  When 
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When  this  enqqiiy  into  -  the  .merits  and 
qualifications  of  a  piircl^afer  tQ  ichtitle  him 
tQ  the,  benefit  of  this  law,,  hxin^ .  us  to 
the  doubitfMl  point  at-  which:  voiuntary 
and  valuable  corifideratiojos  .hcgiii  jtOxdi- 
vide,  we  muft,  attend  to  the.  fame  diftinc- 
tions  as  are  neceilary  in  confiderit^  the 
availablenefs  or*  infufficiericy  q£  the  firft 
conveyance  a&  againft  ^  Jubfequcftt  p^r- 
chafer.  Though  the  precedent  convey-* 
ance  fhould  be  fraudulent  under  every 
claufe  of  the  ftatute,  the  ftatute  only 
avoids  it  againft  a  purchafer  of  a  certaia 
defcription ;  and  though  a  purchafer  be 
ever  fo  fortified  in  his  value  and  integrity, 
there  is  a  certain  degree  to .  which  the 
negative  or  pofitive  indications  of  frau* 
dulent  intent  muft  amount  before  the 
prior  conveyance  is  annulled  by  the  fta* 
tute.  The  tendency,  or  if  the  expreflion 
will  be  allowed,  the  propenfity  of  the  law 
to  uphold  rather  than  deftroy,  though  it 
may  not  enervate  the  ftatute  by  miti- 
gating its  conftrudtion  againft  conveyances 
or  gifts  without  confideration  where  the 
fubfequent  purchafe  is.  clear  from  fufpi- 
cion,  may  yet  reafonably  induce  a  fome- 

C  c  2  what 
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what  more  jealous  enquiry  into  the  ments 
of  thofe  Who  demand  the  deftru£tion  of 
fubfifting  titles.  |t  is.  a  diflin6tion,  how^ 
ever,  to  be  cautioudy  admitted,  dnct  only^ 
perhaps,  where  cafiss  haog  upon  a  nice  ba- 
lance of  cohfiderations.  It  is  fettled  be- 
yond doubt,  that  only  a  valuable  confi- 
deration  will  Aipport  the  ptttenfions  of  a 
perfoti  who  attempts  to  found  a  title 
upbh  this  i^atute  in  derogation  of  an  an- 
tecedent fettlement  or  conveyance.  But 
it  itiay  be  doubted  whether  that  conftnlc- 
tively  valuable  confideration  which  has 
in  feme  cafes  lingly  prevailed,  in  others 
cumiihtively  tended  to  fupport  precedent 
conveyances  againft  fubfequent  purchafers, 
will  arm  the  purchafer  againft  a  prior  Vo- 
luntary deed  With  power  fufficient  to  over- 
throw it.  That  esc  poJIfaSo  fort  of  con- 
fideration which  has  had  more  or  Ie(s 
Weight '  in  the  cafes  of  Prodgers  v.  Lang-^ 
(i,)  Sid.  tarn  (ai ),  Kirk  v.  Clark  (22>,  the  Biaji  India 
(aij  prcc.  Coffipany  v .  Ciavel  (23  ),  dnd  in  Doe  v.Rout^ 
"75.  *"'  '<?^^  could  hardly,  it  is  conceived,  prevail  in 
fn  <^brr'  ^  court  of  law  or  equity  as  a  foundation 
377.  for  the  claim  of   a  fubfequent  grantee 

againft  an  exifting  voluntary  title,  for  this 

7  would 
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t 

would  be  to  infer  the  profpeSive  fraud 
within  this  flatute  with  too  much  vio}encQ 
of  technical  conftru6lion. 

It  feems  cle^r,  upoh  principle,  ^nd  agree* 
ablQ  to  all  the  determinations  of  the  court 
of  Chancery,    that  a*  truftee,   appointed 
under  a  voluntary  fcttlement,  cannot  be- 
come a  bona  fide  purchafer,  (o  as  to  di(^ 
Iblve  the  connexion  between  himfelf  and 
his  cejiui  que  trufts ;  if  he  is  truftee  of 
the  fee  fimple,  he  canno(»  by  paying  a  full 
value,  deftroy  his  character  of  truftee ; 
neither,  as  it  clearly  feems,  can  ft»ch  trufteq 
pf  a  term  only,  by  the  purchafe  of  the 
fee,  extingoifti  his  terrn  in  equity.     And 
if  a  trijftee,  with  the  particular  dire£l:ion 
of  his  cejiui  que  truft,  make  a  voluntary 
conveyance,  jie  cai^not  afterwards,  with- 
QUt  the  direftiqn  of  his  ceftui  ^ue  trufly^ 
defeat  fuch  voluntary  conveyance  by  his 
fubfequent  fale  to  a  valuable  purchafer 
without  notice,  (if  the  purchafer  have  no* 
tice  he  is  implicated  in  the  breach  of  truftj^ 
and  lb  not  a  bona  fide  purchafer)  (i),  ifor  the; 

^k)  This  (eeita  to  have  been  the  reafon  of  the  decreo 
in  4J^rid^€  V.  Duke  it  al.  Fin.  Rep,  439. 


39? 


(J4)  Vin. 
Abr.  tJt. 
Fraud, 
vol.  13. 

5*7. 
Trill,  a  Jac, 

and  vid. 

Moore  757. 
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firft  conveyance  did  npt  originate  in  any 
movement  of  his  own  niind,  or  of  the 
mind  of  any  one  under  \yhom  |ie  claims^ 
and  as  the  latter  conveyance  fuppofes  a 
plain  breach. of  triift,  it  is  not  only  dif- 
connedled  with,  but  oppofed  in  interefl  tq 
the  firft  conveyance.     This  was  the  cafe  pf 
Sheldgny.  Hanbury  {zj^^  where  A.a  woman^^ 
living  feparate  from  her  hulb^ndj  had  fave4 
money,  and  purchafed  in  B.'s  name  in. 
truft.     B.  lying  111,  made  a  leafe  at  tb(  re-< 
queft  of  A.  for  2co  years  to  C.  on  condir 
tioh  that  C.  fhould  pay  the  profits  to  A* 
and  alfo  on  condition  that  if  B.  furvive4i 
the  firft  day  ofjune^  and  then  paid  1 1^, 
to  C.  the  leafe  Ihpuld  be  void.     B.  fur?. 
yived  the  day,  but  did  npt  pay  the  (hilling. 
Afterwards   B.    in   confideration  of  looh 
piad^  a  hafe  to  J.  S.  with,  covenants  for 
quiet  enjoyment,  &c,    B.  died-   C.  having 
notice  given  him  now,  and  not  before,  of 
the  leafe  which  had  been  piade  to  him^ 
enters  upon  J.  S.      The  queftipn  was. 
whether  the  leafe  made,  by  B.  a^  A.'?  rcf 
jqfUeft,  in.  part  performance  of  the  truft^ 
were  fraudulent   and  void  by  the  ftat. 
27  iirii^.  c.  4*  a^ainft  J,  S.  a»  purchafer^ 
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of  defeated  by  the  power  of  revocation 
rcferved  to  B.  who  made  the  leafe  to 
C;  and  alfo  the  fubfcquent  leafe  to  J.  S. 
And  as  to  the  queftion  of  intent  it  was 
faid  in  anfwer  to  the  fraud  tinder  the  fta- 
tute,  that  the  //r/^;?/ was  to  perform  the  truft, 
dhd' could  nor  be  to  deceive  a  purchafer, 
becaufe  in  good'confcience  it  was  to  per- 
form the  tfuflrfof  one  who  did  x\ol  direS 
the  fecond  fale.  And  as  to  the  fecorid 
point  the  power  td  revoke  vvas  lapfed  and  "^ 
gone.  But  it  has  been  -  refolVed,  fhat  a 
Irranger,  who  makes  a  purch^fe,  in  his 
<5wn  name,  with -the  fnoney,  and  for  the 
bferiefit  of  another  for  whom  he  is  a  truf- 
tefe,  is  a  putthafer'  within  the  ftatute 
;a7'Eliz.  (25). '  /'  ^'1%. 


In  confiderlng  what  perfons  are  entitled 
to  the  benefit  of  the  ftatute  27  Eliz.  we 
muft  not  omit  to  obferve*  tha^  the  ftatute 
extends  its  prote<Slion  not  only  to  fubfe* 
qiient  purchafers  of  the  Fand  in  fee  ITmple, 
fee  tail,  and  fdr  life,  lives,  or  years,  in 
which  claofe  mortgagees  are  included,  but 
alio  to  filch  as  have  putchafed  any  rent^ 
profit,  or  commodity,  in  or  out  of  the 

Cc  4  land; 


mattf  Nay 
105. 
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land ;  which  words  import  an  obWous  in- 
tention in  favour  of  all  incumbrancers. 
That  claufe  of  the  a£i|  which  has  in  view  the 
ffuftration  of  conveyances,  gifts,  grants,  li- 
mitations of  ufes,  &;c.  made  with  powers  of 
revocation^  at  the  pleafure  of  the  grantor^ 
as  againft  thofe  afterwards  coming  in  upon 
,  valuable  confideration,  exprefsly  extends 
to  all  fubfequent  charges  upon  the  land ;  for 
the  words  ai:et  '^  (hall  or  do  bargain,  fell, 
demife,  grant,  convey,  or  charge  the  fame 
lands :"  and  charges^  upoti  as  well  as  charges 
out  of  the  land  feem  within  their  natural 
import.  It  is  true,  the  conufee  of  a  fta? 
tute  or  recognizance  has  in  ftrift  legal 
(z6)vide  language  no  charge  upon  the  lapd  (a6)}t 
bIt^^  v.  he  has  neither  a  right  in  or  a  right  to^  the 
nZ*si^  land  j  and  if  he  releafe  ^his  right  in  or 
to  the  land^  he  may  neverthelefs  extend  it 
if  he  chufe  (/).  3ut  yet  in  common  in- 
tendment fiatutes  and  recognizances  are 
charges  upon  the  land^  and  they  have  been 


^^■^ 


(/)  Plowd.  72.  10  Rep.  50.  b.  Cro,  EJ.  552.  and 
fee  the  cpnctufions,  branching  out  from  this  dilUn3ion» 
vrith  refpedl  to  tacking  incumbrances,  in  Brace  v.  ibe 
Duchefs  of  Marlborough^  2  P  Wms,  490. 

fo 
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fo  called  in  courfe  of  law  (27).  And  ^V)^vid. 
it  would  have  been  too  mucU.  to  cir-  p^rBiron' 
cutnfcribe  the  operiitioa  of  a  law  for 
the  prevention  of  -  frauds,  by  infiftlng 
pn  fi)chi  technical  formalities.  Therefore 
pn  a  /cire  facias  (28),  to  have  execu*  ^'^H'/i* 
tion  of  a  recognizance,  where  the  cafe  ^"<*8™- ' 
was,  that  £.  the  defendant's  father,  made 
a  feoffment  to  the  ufe  of  himfelf  for  life^ 
Remainder. to  the  defendant  thQ  Ton  in  tail, 
with  fivers  remainders  over,  with  power 
of  revocation  i  and  th^n  for  the  confidera^ 
tion  of  400  L  entered  into  a  recognizance  to 
^he  plaintiff,  and  died ;  it  was  determined, 
that  the*  land  was  extendable  againft  the 
fon.  And  it  was  faid,  that  thAugh  the 
ftatute  did  not  fpeak  exprefsly  of  conu- 
fees^  it  ihould  be  expounded  to  extend  to 
them,  for  the  ftatute  had  always  received 
an  equitable  conftrqdtion  to  relieve  pur- 
chafers. 

The  magnitude  of  the  thing  purchafed 
is  not  rcfpefted  by  the  ftatute:  any 
profit  or  commodity  in  or  out  of  the  land 
are  thereby  guaranteed  to  the  purchafer 
for  valuable  consideration  againft  fraudu- 
lent 
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^snlff'fjfe,  lent  conveyances.  Thus  (29),  upon  a  plea 

N^  pr^""    of  not  guUty  in  tfcfpafs,  tfie  defendant  gave 

y,'";if  vo.  in  evidence  articfes,  bjr  vt hich  R.  (under 

iTj^^^T.  whom  the  plaintiff  claimed  as  heir)  fold  to 

'*  him  fomt  trees  in  focha  wood,  to  be  taken 

«   between  fuch  a  time  and  (uch  a  tim^  and 

that  be  within  the tin^e  took  the  trees  ^  upon 

which  the  plaintiff  proved  that  R.  was  only 

tenant  in  tail  under  a  fettlement ;  but  as  it 

came  out,'  that  this'  was  only  a  voluntaiy 

fettlement  ty  R.  himfclf,'it  Was  cldarly 

held  by  Jones,  G.  ].  that  this  fale,  being 

proved  to  be  for  a  valudMe  confidcratidri, 

bound  the  heir  as  acafe  within  the  Aft  zj 


ti 
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»  A 
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f 

IN  treatingof  fimpleconveyances  under  the 
ftatutes  it  may  be  proper  to  pbferve,  that  ' 

the  fucceeding  cafes  and  remarks  will  be  in- 
troduced without  regard  to  the  diflin6lion, 
yvhich  has  Ijeen  taken  between  the  fitua* 
tion  of  crc4itors  and  purchafers  under  the 
ftatutes,  pf  ^^yhich  they  are  refpeftively  the 
pbjeft.  The  tenor  of  the  adjudications  oa 
tliefe  ftatutes  do  not.  appear  to  warrant  the 
difference  as  to  the  merit  of  thefe  diftinfl 
clainiants  up  to  the  extent  to  which  it  has. 
been  carried  by  loofe  o^fervations  at  the  bar, 
and  particularly  in  Sbaw  v.  Standijh  ( 1  ),•  (0  ^'Vew. 
where  it  was  faid  that  **  there  is  a  differ- 
cnce  bet\yeen  purchafers  and  creditors,  for 
the  ftatute  13  Eliz.  makes  not  every  volun- 
tary conveyance,  but  only  fraudulent  con- 
veyances, void  againft  creditors ;  for  that 
as  to  creditors  it  is  not  fufficient  to  fay  that 
the  conveyance  is  voluntary,  but  it  muft 
be  fhewn  that  they  were  creditors  at  the 
time  of  the  conveyance  made,  or  by  Ibme 
ptber  circumftance  it  muft  appear  that  the 
conveyance  was  made  with  intent  to  de- 

(xiye  or  deframd  9  creditor ;  but  in  the . 

ca^ 
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cafe  of  a  purchafer,  all  voluntary  convey- 
ances are  void  withoqt  more  by  the  exprefs 
provifion  of  the  ftatute." 


(2)  Vid. 
fupra  p.  %T, 
ct  vid. 
Naylor  v. 
Baldfutirij 
I  Chan. 
K^p.  69. 
where  the 
debts  ap- 
p«r    to 
have  been 
contreAed 
iubfequeot- 
ly  to  the 
fettlemear. 


It  is  true,  that  it  appears  by  a  majority 
of  the  decifions,  fome  of  which  have  been 
adverted  to  in  a  former  part  of  this  eflay^ 
that  a  family  fettjement  {a)  made  after  mar- 
riage by  one  not  indebted  at  the  timef,  is 
in  general  valid  a^ainft  fubfequent  credi- 
tors; but  in  general  (2)  onfyy  bccaufe^ 
though  the  debts  be  upon  fubfequent  con- 
trasts, yet  if,  as  has  before  been  fhewn,  the 
provifions  be  fuperfluous,  unreafonable,  or 
unaccommodated  to  the  end  propofed,  or 
if  any  other  fufpicious  badges  chara6brize 
the  tranfa£lion,  fuch  fettlements,  not- 
withftanding  the  meritorious  claims  of 
children,  may  be  challenged  by  fubfequent 
creditors.  But  except  in  this  privilege^ 
cafe  of  family  fettlements  and  provifionsj^ 
the  courts  both  of  Law  and  Equity  feem  tQ 
have  treated  conveyances  merely^  voluntary 


[a)  Vid.  Hotcrofi*^  cafe.  Dyer  294.  b.  note.  A  maa 
conveyed  lands  for  the  preferment  of  his  children^  and  af- 
terwards fold  them  bona  fide^  it  is  good  if  he  was  not  in-- 
debiedat  the  time :  by  the  Jufiicesj  otherwire  it  is  of 9  &e^ 


§  2»  .  a$  to  Conveyances  merely  voluntary.^  397 

as  invalid  againil  creditors  upon  prior  and 
fubfequent  contradts.  In  the  cafe  of  Stiles 

V.  t6e  Attorney  Generah  which  will  be  here- 
after cited  at  fome  length,  the  claim  of  the 
bond  creditor  yi2iS  fubfequtnt  to  the  grants 
and  yet  he  prevailed,  although  the  grant 
was  acknowledged  by  the  court  to  be 
grounded  on  a  juft  and  equitable  confider- 
ation.     If  we  put  out  of  our  contempla- 
tion  family  fettlements   and  provifions, 
(which  as  againft  creditors  upon  yZ/i^^^^^;?/ 
contra£ls»  as  has  been  before  oblerved,  are 
upon  a  foot  with  conveyances  upon  valua- 
ble confiderationSi  unlefs  accompanied  with 
certain  fpecial  indications  of  fraud),  it  may 
be,  perhaps,  doubted  how  far  it  is  ftri£tly 
conibnant  to  authorities  to  fay,  that  mere 
voluntary  conveyances  to  ibrangcrs  are  only 
prima  facie  evidence  of  fraud  under  the 
ftatutes  to  the  effe^  of  avoiding  them 
againft  creditors  and  purchafers*  : 

Upon  an  examination  of  the  mod  in«> 
dulgent  cafes,  wherein  the.  want  of  valua-* 
ble  confideration  has  been  reftrided  in  ex^ 
prejjion  to  fuch  prima  facte  evidence,  it  yet 
appears  to  have  been  confidered  as  fub- 
]e6t  to  be  repelled  only  by  circumftances 

which 
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which  difclofe  fome  ground  of  ftlpulation 
or  contrail.  But  by  requiring  this  ground 
of  ftipubtion  or  contraft  to  vt£\{\  X\\t  prima 
facie  evidence  of  a  total  want  of  valuable 
confideration,  thefe  cafes  in  cflfeft  affirm, 
that  fome  ground  of  ftipulation  and  contraft 
may  be  confident  with  a  total  want  of  va- 
luable confidcratroniorin  other  words,  that 
a  deed  may  be  voluntary,  and  yet  difclofe 
fome  ground,  of  ftipulation  and  cbntraft, 
by  which,  though  voluntary,  it  becomes 
valid  and  efTeftual  againfi:  creditors' and 
purchafers*  Whatever  oppofes  prima  facie 
evidence  muft  be  compatible  with  the  ex- 
iftence  of  the  thing  which  raifed  the  evi- 
dence, for  if  the  circumftances  produced  in 
reply  to  the  alleged  voluntarinefe  of  a 
Conveyance  repel  the  charge  itfelf  inftead 
of  the  effeS  or  evidence  of  it,  the  enquiry 
refelves  itfelf  into  a  queftion  of  fa£t,  as  to 

the  want  or  exiftence  of  a  valuablis  confi- 
deration. If  the  alleged  voluntarinefs  of 
a  conveyance  muft- of  neceflity  be  ahfwered 
by  the  allegation  of  a  matter  which  fhews 
the  conveyance  to  have  been  not  voluntary, 
then  it  follows,  that  the  voluntarinefs  of  a 
conveyance  is  conclufive,  and  not  merely 
prima  facie  evidence  of  fraudulent  intent 

within 
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withifi  the  ftatute  under  coniidfiration* 
Thofp,  therefore,,  who  contend  againft  the 
conclufivenefs  of  the.  evidence  of  mere.vo*^ 
lunt^y  conveyances,  admit  too  much  by 
ackno>vled{;iUjg»  that  the  evidence  of  fuch 
yoluntary  conveyances  can  only  be  repelled 
by  (hewing  fome  ingredient  of  contract  or 
ftipulation,  unlefs  they  at  the  fame  time 
maintain,  that  fuch  ingredient  of  con  trad; 
or  ftipulation  does  not  intrinfically  amount 
to  what)  in  the  true  and  legal  underftand* 
ing  of  the  expreifion,  is  meant  by  i^aluable 
confideratfon.  Perhaps,  this  is  a  propo- 
rtion which  they  will  not  explicitly  main* 
tain,  and  if  they  ,do,  the  dilute  reils  merely 
on  a  diverfity  in  the  <;pnfi;ru6lion  of  word9« 

• 

.  To  (hew  therefore  that  a  mere  voluntary 
conveyance  is  not  conclufive,  but  merely 
/fWi^yii(r/>  evidence  under  the  ftatutcs,  that 
propo(ition  muft  be  denied,  which  affirms 
that  the  alleged  voluntarinefs  of  a  con  veyance 
is  only  to  be  anfwerod  by  fliewing  fomc* 
ground  or  ingredient  jdifFei  ing  it  e£entiMly , 
from  a  mere  gratuitous  donation..    It  be-il 
hoves  the  prudent  reader  to  regard  ojlly  iher 
fubjlance  of  the  controverfy ;  pnd  after  pafT-. 
ing  the  point  admit ted^  vizi.  that  in  ittij^dk: 

to 
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to  fiamily  provifion;5,  where  there  is  ho  /«- 
temal  inconfiftency  to  rarfe  a  fufpicion  of 
fraud;  the  debts  of  the  fcttler  fubfequent 
in  date  (hall  not  prevail  againft  them,  to 
enquire  whether  an  allegation  of  the  total 
^  abfence  of  confideratibn  muft  of  neceflity 
be  anfwered  by  proof  of  circumftancesr 
which  give-  to  the  tranfaftion  an  at5lual 
tinfture  of  contract  and  ftipulation .  Where^ 
the  meaning  of  terms  of  technical  ufc  is  not 
uniform  and  certain,  a  propofition  is  better 
exprefled  in  fimple  though  circuitous  lan- 
guage.    W hatter  may  be  the  true  tech- 
nical import  of  the  words  valuable  and  vo  • 
luntaryy  neithef  of  which  occur  in  the  fta- 
tutes  we  are  confidering,  or  belong  to  the 
dialefl  of  the  common  law,  can  it  be  faid 
that  the  cafes  have  eftabliflied  it  as  a  prin- 
ciple that  a  naked  conveyance  to  a  ftranger 
without  a  fingle  ground  of  ftipulation  or 
contrafl,  however  good,  juft,  and  laudable 
its  oftenfible  motives  may  be,   can  fuftain 
itfelf  under  thefe  ftatutes  againft  creditors 
and  purchafers  upon  fair  pecuniary  con- 
fiderations  ?  It  muft  be  owned  that  the  ex- 
prefTions  of  Lord  Mansfield  in  Doe  v.  Rout^ 
ledge  arc  rather  large  j  but  ftill  the  cafes 
adduced  by  hisLordAiip  do  not^  as  it  (faouid 

feem^ 
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^tm  entirely  to.  conjie  up  to  the  extent  of 
thofe  expreflions ;  but  make  it  appear  that 

his  Lordfhip  CQiilprehendeii  within  the 
term  voluntary^  that  fort  of  coDjGld^ratioa 
which  id  exprefsly  termed  vaiuable  in  other 
tafes.  His  Lordftiip  obfervcd^  that,  "  a 
father  has  a  right  to  give  his  eftate  to  idl 
his  children  (f )»  and  therefore^  m^y  fairly 
fay^  that  unlefs  you  confent  td  thefe  limi- 
tationsj  J  will  not  join;"  It  feems  Very 
evident  by  his  Lordihip's  ufe  of  the  word 
^  joiky  that  he.  ha(l  in  bis  mind  thofe 
cafes,  upon  whidi  the  opinion  of  Lord 
Hardwicke  has  before  been  produced, 
wherein  the  parent  has  fuch  an  interefl: 


(y)  The  conteft  in  Dot  v.  Routlejge  was  between  i 
purchafer  dxii  the  party  cf aiming  under  the  voluntary  con- 
veyance. The  cafes  cited,  which  exhibited  clrcamdan- 
ces  thix  wouM  deaHy  have  upheld  the  conveyances  againll 
the  claims  of  creditors  upon  fubfequent  contra£)s|  ac. 
cording  to  the  diflin£lion  before  adverted  to,  feemed 
to  have  beeil  alfo  flrongly  tinftured  with  valuable 
cbn6deration  ;  thfcy  cannot  thertfore  be  admitted  to 
prove,  in  \ti  full  ^xtbat,  bis  Lordfhip*s  pk>fi(ion,  that 
voluntary  conveyances  may  be  good    againfi  purcha* 

fers* 
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in  the  land  ^  thiX  the  fon  cannot  ftiakt 
^  proper '  ftttlemcnt  without  1ms  -johi^ 
ing  j  as  iti  the  cafe  of  father,  tenant  for 
life,  remainder  to  the  foti  in  tail,  or  in  $a 
cafe  circumftanced  like  the  cafe  of  Roe  r. 
Mitton  before  cited  ^  where  the  whole  quef- 
tion  turned  upon  the  'mother'3  joining  in 
the  fettlement,  which  could  not  havebeein 
'  Made,  in  the  manner  defired  bjr  the  parses, 
without  the  mother's  concurrence^ 

£nough,  perhaps,  has  -been  faid  tn  *a 

former  part  of  this  treatife,  to  (hew  that 

the  reUtion  of  the  parties  in   both  the 

'  cafes  juft  mentioned  was  fuch  as  to  qaa*^ 

Jify  them  to  ftipulate  and  contradl  for 

the  controverted  limitations,    and  that  it 

was  looked  upon  by  Lord  Hardwicke  arid 

Ch.  J.  Wilmot  as  fupplying  to  the  tranf- 

aflion   the   fupport   of  a  valuable  con« 

iideration.     The  other  cafe  of  a  voluntary 

conveyance  unimpeachable  by  creditors  or 

purchafers^  put  hy  Lord  Mansfield  in  the 

i^ovc'-mentioned  cafe  oiDoe  v.  Routkdg^^ 

which  fuppofed  a  relation  of  a  married 

.  woman,  having  her  money  in  his  hands,  to 

iay 
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fay  to  the  hu(band  •'  I  will  not  pay  .this 
money  to  you,  unlcfs  you  make  a  proper 
fcttlement/'  falls  obvioufly  within  the 
predicament  of  that  clafs  of  cafes  which  in 
the  eleventh  feftion  of  the  j^eceding  chap- 
ter, have  been  ihewn  to  have  been  ground^ 
ed,  according  to  the  uniform  opinion  of 
the  courts,  on  a  valuable  coniideratioiu 
His  Lordfhip's  inftance  of  Newjieadv. 
SearleSy  was  apparently  the  ftrongeft  to  his 
purpofe ;  to  the  difcuflion  of  which  cafe  at 
the  clofe  of  the  foregoing  chapter  the  reader 
is  referred. 

Taking  it  for  admitted,  that  all  thofe 
cafes  which  difclofe  a  ground,  however 
fmalU  of  flipulation  and  contract,  are  cafes 
of  valuable  confideration,  and  that  a  vo- 
luntary conveyance  is  at  leaft  primd facte 
evidence  of  fraudulent  intent,  fo  as  to  throw 
the  proof  upon  the  perfon  claiming  under 
it ;  it  may  be  in  order  next  to  examine  whe-> 
ther  any  \S\\ti^JhQrt  of  this  ground  of  fli- 
pulation and  contra6l  is  fufiicient  to  anfwer 
the^charge  of  voluntarinefs,  and  to  fatisfy 
the  conftruftive  exigency  of  the  ftatutes 
under  confideration  /   To  the  queftion  why 
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conveyances  for  which  natural  and  reafoh- 
able  motives  m<iy  with  fo  much  tonfiftency 
^nd  likelihood  be  alleged  as  to  leave  no  fuf- 
jiicion  of  fraud  in  the  fair  judgment  of  man- 
kind, and  to  afford  that  high  degree  of  pro- 
bability, vvhich,  in  the  general  concerns  of 
life,  induces  a  moral  rtliance,  an  anfwer  has 

"^  been  attempted  to  \>e  given  in  an  early  part 

of  this  effay,  where  the  principles  and  rules 
adopted  in  the  conftrufVion  of  the  ftatiitcs 
of  Eliz.  by  aftcient  auihoriries,  were  the 

^  jfnbje^l  of  confideration.     We  may  add  to 

thofe  remarks  by  way  of  general  oblerva- 
^ion,  that  there  is  an  exccfs  of  difcrimina- 
tion  {r)  in  inveftigating  the  qaalities  of 
things  which  in  legal,  as  well  as  other  ob- 
jefts  of  critical  difquifition,  tends  only  to 
dravfr  out  a  queftion  to  infinity.  That  the 
foundation  of  every  1  iHe  muji  of  neceffity 
be  imperfeft,  and  that  it  is  impofiible  to 
bound  the  fcopeof  its  applifcation  to  a  ma*- 
them*tic4tl  point  j  for  rules  are  in  the  moral 
what' clafies  are  in  the  natui:al  world  ;  the 


(r)  See  an  obPervation  io  thiA  efie£l  by  the  Mailer  of 
the  ^oWi  in  Atkinfon  v.  Turner^  2  Atk.  41.  ;  and  again 
«     in  the  next  cafe^by  the  fame  Judge,  2  Atk.  42. 

helps 
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h?lps  of  human  weaknefe,  which  being  un- 
able tx)  purfue  the  infenfible  gradation  of 
individual  exiftences,  feizes  upon  points  of 
vifible  contraft  to  make  them  feive  for  the 
denominations  of  its   arriftcial   divifions. 
That  no  degree  of  accuracy  can  frame  an 
'   cxa6t  fcale  of  confiderations  whereby  to 
mark  the  degrees  from  voluntary  to  valu- 
?iblc ;  hut  convenience  requires  that  the  rule 
fhould  begin  at  a  notable  and  definitive 
point,  though  that  be  a  point  of  fonie  ri- 
gour, to  avoid  the  perplexity  of  a  doubt- 
jful  barrier  and  amphibolous  conftry&ions. 
Tphat  partial  rigour  is  compenfated  by  ^^ 
ncral  certainty  ;   and  where   a6ls  are  of 
doubtful  complexion,  it  fecmsbeft  tocor^i- 
iftrue  them  nvitbin  the  prohibition  of  a  rule 
defigned  for  the  prevention  of  fraudulent 
pretences.     That  all  thofe  oftenfible  mo« 
tivcs  for  a  (:opveyanc$,  which,  though  they 
import  the  contrary  to  fraud  in  themfclves, 
may  be  eafily  aiffurned  as  a  colour  and  pro- 
tection to  fraudulent  tranlaftions,  are  of 
this  doubtful  Complexion ;   for   th^re  is 
hardly  any  difpofition   of    property   fof 
which  reafons  of  propriety,  prudence,  or 
honour,  fatisfa£tory  enough  to  thofe  whp 
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are  not  interefted  in  difputing  its  validity, 
rnay  not  be  given  ; ,  but  the  law  is  afraid 
of  being  intrapped  by  the  ambiguity  of 
thefe  pretenfions,  and  calls  upon  the  par- 
ties to  come  forth  tanquam  in  arena. 
That  in  fome  cafes  thefe  reafons  are  more 
imperative  than  in  others,  and  that  they  arc 
mi(l  of  them  fatisfaftory  to  all  general 
purpofes  of  moral  inference.  But  that  the 
approximating  fhades  from  doubt  to  fuf- 
picion  are  almoft  imperceptible,  and  if  ad- 
mitted to  govern  the  application  of  thefe 
ftatutes,  would  involve  the  interpretation 
of  them  in  thofc  ambiguities  and  fubileties, 
which  it  was  their  ol^jeft  to  meet  and  tra- 
yerfe  by  the  breadth  and  certainty  of  their 
provilions. 

Perhaps  the  judgment  of  Lord  Hard- 
wicke,  in  the  cafe  of  Stilts  v.  the  Attorney^ 
(31) » Atk.  General  (31),  was  moved  by  confiderations 
'^^'  of  this  fort ;  which  cafe/as  it  cannot  be 

comprefled  without  the  omiflion  of  fome 
point  important  to  this  queftion,  is  here 
given  at  fume  length.  The  puke  of  Whar- 
ton on  the  24th  of  March  1719,  by  deed- 
poll  under  his  hand  and  feal,    confider- 
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ing.  tltfit  the'public  gbodasrodvanced-byrtfae 
encouragement  of  Itanytiig^  ^nck  <tbe  ppUte 
arts»  and  being  pleafed  therein  with  the  atr  j 

tempts  oi  Dr.  Youngi  in  confideratioHi 
thereof^  and  ojF  the  love  be  bore  him;  did 
give  and  grant  unto  the  faid.  Dr.  Young 
an.amuiity  of  i  ooA  to  hold  during  his  life, 
out  of  aU  and  every  his^man0rs,.mefiudge9»: 
Ikids,  tenement^,  and  hereditajnents^  to  be. 
paid  to  him  or  his  affigns  half  yeaity.  oi:^ 
quarterly,  with  a  claule.  of  difti;e&.  in.  ca&i 
of  non-paynbent  ■  B^  aa.indertttire  dated 
the  loih  of  July  i^ta^. made  between  the 
&id  Phiiip  Duke  of  Wharton  of  the  one^ 
part^  and  Dr.  Young  of  the  other  part,  re** 
citing  the  above  deed-poll ;  and'  alfo  recit*^ 
ing  that  the  faid  Duke  was  kdebted  to 
Dr.  Young  on  the  faid  annuity  in  250  U 
aod^lfoinioo/.  more,  makii^^5o/;.;  and 
alfo  reciting  that  the  faid  Dr.  Young  had  at 
the  faid  I>uke*s  fpecial  inftance  and  requeft 
quitted  the  fervice  he  was  in,  in  the  Earl  of 
Exeter's  family,  and  thereby  loft  an  an- 
nuity of  100  /.  I  and  alfo  reciting  that  the 
^id  Duke  being  willipg  to  make  the  fai4 
Pr.  Young  (bme  amends  for  his  faid  lois 
in  quitting,  the  Earl  of  Exeter '^  family^, 

Dd4  had 


4^t  Cmfirn^ion  cf  i^  and  ij  Ek'   Gh.  IV. 

had  propofed  to  give  him  a  farther  annuity 
of  loo  A  to  be  paid  quarterly  in  lieu  .of  the 
faid  3  50  /;  and  for  his  lofs  in  quitting  the 
Earl  of  Excter^s  family,  it  is  witnefied, 
that  in  Cdniideration,  5cc.  the  Duke  did 
give,  grant,  bargain,  and  fell,  to  Dr« 
Youiig  one  other  annuity  of  100  L  befides 
the  faid- annuity,  granted  by  the  above* 
mentioned  deed- poll,  to  hold  to  the  f^d 
Dr.  Young  during  his  life  clear  of  incum«» 
brances ;  and  the  faid  Duke  did  thereby < 
charge  all  his  manors,  &c.  with  the  faid 
tw6  annuities  of  100/.  each.  By  a  deed 
dated  the  1 2th  of  July,  the  Duke  charged 
the  lands  in  truft  to  Mr.  Juftice  Denton, 
&c.  with  the  200  /.  annuity  to  Dr,  Young. 
Upon  a  bill  brought  by  the  Duke's  judgr 
iticnt  creditors  in  H.  T.  1722,  t^ere  was 
a  decree  for  a  fale  of  the  truft  eftates,  di- 
i'ecling  the  money  arifing  therefrom  to  bo 
paid  to  the  creditors,  according  to  their  pri* 
brity,  and  the  refidue  to  the  Duke. 

Dr.  Young,  in  his  examination  on  the 
4th  February  1730,  before  the  Matter,  fet 
forth  at  large  the  confid'eratip^is  of  the 
annuities  r'  and  likewife  that  the  Duke  ol 
Wharton  had  given  him  a  bond  dated  the 

15th 
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15th  of  March  1721,  in  the  penalty  of 
J 200/.  conditioned  for  the  payment  of 
600  /.  in  confideration  of  his  having  takea 
ifevecal  journies,  and  incurred  great  ex* 
pences  ;in  order  to  be  chpfen  a  member  of 
t4ic  Houfe  of  Commons  at  the  defire  o| 
the  faid  Duke^  and  in  coufideration  of  his 
giving  up  two  livings  of  200  A  and  400/* 
per  annum  value,  in'  the  gift  of  All  Soul's 
Gollegci  on  the  promifes  made  to  him  by 
the  Duke  of  ierving  and  advaQcing  him 
}n  th?  wprjd. 

On  the  26th  of  April  1740,  the 
bond  creditors  of  the  deceafed  Duke 
brought  their  bill,  fetting  forth  the 
decree  in  the  former  caufe  j  and  infifted 
that  all  the  judgment  and  other  creditors 
provided  for  by  the  faid  decree  had  been 
paid,  and  that  there  remained  fufficient 
in  the  hands  of  the  truftecs  to  pay  the 
bond  debts,  and  that  the  claim  of  Dr. 
Young  was  to  be  confidered  as  an  annuity 
or  prefent  only,  and  ought  to  be  poftponed 
10  their  demands,  'f  he  Mafter,  on  the 
J  6ih.  of  December  roa^e  ^report  ofPr, 
Young^s  demands,  and  ftated  the  feveral 
fafts  before  mentioned,    relating   %o  the 

faid 
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iaid  9nntutiesandbonds-;.and  fiud;  that  he 

• 

did  aot  find  any  pecuniary  confideration 
cither  for  the  bonds  or  the  anmiides,.  and 
thai  feveral  gf  the  creditors  of  the  late 
Diake^  for  money  really  lent  hini>  were* 
i}ill  unpaid,  and  therefore  whether  thefaid 
demands  of  Dr.  Young,  amounting  to 
365  /.  (hould  take  place  of  af)y  of  the  £ud 
dthisi^ /uAfegue^t  in  time  OX.  which  were 
for  a  conddcration  in  money,  he  iuhmitted 
to  the  judgnjcnt  of  the  court. 

As  to  the  firft  annuity  his  Lordfhip  was 
of  opinion^  that  the  advancemeilt  of  the 
puhlic  good,  by  the  encouragpoent  of 
karnihg  and  the  polite  arts,  was  not  a  kgaU 
but  a  moral  confideration,  for  though  it 
might  be  a  very  gooii  inducement,  yet  that  it 
would  not  amount  to  a  valuable  confidera* 
tion  in  the  eye  of  the  law.  But  his  Lordfhip 

thought  that  the  refulal  by  Dr.Young  of 

— -  ■■-  —  ■-  ■■-      -.-  J.J, 

(s)  The  reroark  in  Bull,  N.  ?.  257.  may  bcunder- 
Ilood,  pel  haps,  to  advert  only  to  fettlements  and  ad- 
vancements ;  for  whether  the  debts  be  fubfequcnt  or  an- 
tfecfedeht,  i*  a  qucRion  which  will  not  affeft  the  confiruc-* 
tion  in  tlie  cafe  of  conveyances  to  ftrangers,  at,  poiDbly^ 
appears  from  what  has  before  been  faid  and  cited  on  that 
poitu  in  a  ionncr  part  of  this  eifay.  -     ^ 
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the  annuity  (/)  of  r 00  A  which  had  been 
offered  to  him  for  his  life,  pfovided  he 
woold  continue  as  a  tutor  to  Lord  Bur- 
leigh, upon  the'  preffing-  folicitation^  of 
the  Dake  of  Whaiton,  and  the  affarances 
he  gave  him  of  providing  for  him,  in  9 
much  more  ample  manner,  (if  that  were 
the  truth  of  the  fa6t,   and  it  wa5  no  where 


(/)  Vide  Lady  MaYy  Herhert  v.  Earl  PowU^  6  Brp. 
p..  C.  102-  where  Latly- Mary's  declining  the  place  o£ 
Dame  d'honeur  to  the  Queen  of  France,  (which  fhc  had 
folicited),  upon  the  Earl's  promife  to  pay  the  annuity, 
feems  to  have  been  ranked  among  valuable  con- 
jprderations  in  a  court  of  Equity,  (o  as  to  raife  a  juft 
^ebt  there,  as  between  the  parties  ;  and  undoubtedly  it 
^ould  have  been  fufficient  at  law  to  raife  an  aflfumpfit. 
But  It  appears,  that  where  fuch  a  confideration  only  fup- 
ports  an  agreement,  a  court  of  Equity,  when  called  upon 
to  compel  a  fpeciiic  performance  of  fuch  agreement, 
yivA  refufe  its  afliftance  to  the  prejudice  of  creditors, 
upon  actual  pecuniary  conGderations.  This  the  atten- 
tive reader  will  collect  from  the  cafes  of  Lady  Mary 
Tierhtrt  v.  Earl  Powisy  6  Bro.  P.  C.  io2.  smd  Jamefin 
V.  SkipwUhj  1  Bro.  C.  R.  34.  He  may  collect  alfo 
£rom  thefe  and  other  cafes,  before -cited,  that  fuch 
a  confideration  as  that  above  adverted  to  in  the 
cafe  of  Lady  Mary  Herbert  v.  Earl  Powis^  though 
fubilantiated  in  proof,  would  not  fupport  an  actual  grant 
or  conveyance,  as  upon  valuable  confideration  within 
the  principle  or  policy  of  the  ftatutes  of  Elizabeth, 

contra- 
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contradi6led),  did  certainly  amount  to  9 
valuable  confideration ;  for  the  valuable 
cotifideration  would  equally  arife  where 
a  pcrfon  gave  up  a  certain  pecuniary 
advantage  at  the  time  of  the  grant»  as 
where  a  fum  of  mon^y  was  aftually  paid 
down  at  the  tin^e.  fir\A^  <;ontinvied  his 
Lordfhipj  though  the  firft  an»uity  might 
^e  voluntary,  taken  fingly,  yet  that  the 
recital  in  the  fccond  would  alter  the 
nature  of  it,  and  turn  it  into  a  valuable 
confideration,  for  as  there  weie  arrears  on 
the  f^rf^t  it  yt^s  without  doubt,  a  juft  and 
lawful  debt,  and  thepromifing.not  to  fue 
for  thofe  arrears,  was  a  good  confi(ieration« 
and  from  that  time  the  firft  annuity  ceafed 
to  ^)c  a  voluntary  grant.  But  his  Lordfliip 
was  clear  as  to  th^  bond,  which  was  re«^ 
cited  to  be  given  in  confideration  of  Dr. 
Young's  having  been  at  a  very  great 
cxpence,  vvhen  he  was  a  candidate  fbr  a 
feat  in  parliament,  thg^t  it  was  not  fup- 
ported  by  any  valuable  confideration,  for 
Dr.  Young  could  not  be  fuppofed  to  be  a 
candidate  for  a  feat  in  the  Houfc  of  Com- 
mons, wit^  any  other  view  but  that  of 
ferving  his  country* 


»  •  * 
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In  the  cafe  of  Jamefon  v.  Skipnviti  (^i%  ^i'l^'f^' 
where  a  bill  filed  by  a  tutor  againil  his 
pupirs  executors,  for  an  annuity  for  his 
own  life  was  difmifled,  we  are  to  look  for 
the  reafon  of  the  decree  in  the  uncertainty 
of  the  claim,  which  refted  on  the  general 
Words  of  the  teftator's  will,  whereby  he 
charged  his  eftate  with  all  his  debts,  by 
bond,  mortgage,  or  fimple  contrafl,  and 
on  letters  written  by  the  teftator  before 
making  the  faid  will,  referrmg  to  an 
annuity,  but  without  any  fpecific  length 
of  time  named.  As  the  claim  was  fet  up 
only  againft  the  reprefentatives  of  the  party, 
A  ftriflly  nsaluable  confideration  was  not 
fteceflary  to  its  fupport,  but  it  wanted  the 
iiibftance  of  a  real  engagement,  and  the 
form  of  an  aftual  ftipulation  to  induce  the 
interpofition  of  a  court  of  equity.  We 
find  however  in  this  cafe,  in  the  reafon- 
ings  of  the  counfel  and  the  court,  a  deci- 
five  recognition  of  the  Chancellor's  di^- 
tinclions,  in  the  above  cafe  of  Stiies  v.  the 
Attorney  General^  and  an  implicit  admiflion 
that  an  annuity  granted  upon  the  good 
and  juft  confideration  of  inftru6lion  and 
tutelaiy  care,  is  only  availing  as  between 

the 
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the  parties  and  their  reprefentatives,  but 
not  againfl  thofe,  whoit;  valuable  Confider-* 
atonsas  ci  editors  or  puJcUafers,  entitle 
them  to  the  proteflion  of  the  ftatute  of 
Elizabeth  againft  fraudulent  conveyances^ 

(|2)AmbK       Peat  V,  Powell (^2)  was  a  cafe  upon  the 
^  '  bankrupt  laws„  under  which  a  conveyance 

without  valuable  conlideration  was  clearly 
void  by  the  letter  of  the  ftatute :  it  may 
ferve,  however,  to  fhew  the  fenfe  of  the 
courts  as  to  the  circumftances  conftitutive 
of  a  valuable  confideration  when  credi- 
tors are  oppofed.  A  tcftator,  by  his  will, 
taking  notice  that  he  had  laid  out  great 
fums  in  the  education  of  his  eldeft  fou 
John,  in  confideration  thereof  direfted  his 
faid  fon  John  to  relinquifti  all  his  right 
in  the  leasehold  eftate  to  his  the  teftator's 
younger  fon  Giles,  to  whom  he  gave  the 
faid  leafchold  eftate ;  and  then  he  devifcd 
all  the  reft  refidue  and  remainder  of  his 
real  and  perfonal  eftates,  in  truft  for  his 
faid  younger  fon,  till  he  attained  twenty- 
one,  and  then  the  truft  was  to  ceafc.  Giles 
attained  twenty^one  in  the  tcftatoi's  life- 
time j    after    the  tcftaror's    death  Joha 

claimed 
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claimed  the  freehoM  eftate  as  heir  at  law 
of  the  teftatdi%  infifting  that  the  will  was 
void,  and  threatening. to  commence  a  fuit 
at  law  unlefs  Giles  would  convey  the  eftate 
to  him :  to  avoid  which,  at  the  recommen-. 
dation  of  his  mother,  Giles,  by  indenture 
dated  30th  Auguft  1747,  releafed  and  con- 
veyed his  right  to  the  freehold  eftate  to  his 
brother  John,  who  covenanted  to  pay 
half  an  annuity  charged  upon  the  eftate  to 
their  mother.  At  the  time  of  executing 
the  releaie  Giles  was  indebted  to  G.  T.  in 
500/.  upon  bond,  and  on  the  23d  of 
December  1756  became  bankrupt.  The 
affignees  brought  their  bill,  to  have  the 
eftate  conveyed,  and  to  have  the  deeds  de-  . 
livered  up  to  them:  And  the  Lord  Chancel* 
lor  faid,  that  it  was  not  like  the  cafe  where 
conveyances  are  made  to  quiet  family  dif- 
ferences (a),  in  which  cafe  the  court  i/^ou-ld 

^^itm^m^m^mmm^mmm^m^m^mm^mmmt^t^a   ■  ■  ■■  i  ■  i         p       ■       ■      ■■       m  »       ■   ■   wi n  »       ■       n  9    \    $ 

.     .  (k).  It  appears  that  the  fettlement  of  dirput^.  bonn* 

■  Varies,  and  in  general  the  object  of  i^ioo ving  contention, 
and  compromifing  adverfe  claiixis,  conflitute  a  good 
confideration  to  fupport  fuits  in  equity' for  the  fpecific 
performance  of  agreements.  Vide  i  Vezi  450.     Jut 

^'it  fifcetOs  clear  that  fuch  conflderations  will  notjhc 
i^od.igaiqS  perlbns  poining  in  }ifpu  valuai/e  confftle- 

:  ration* 

■    *  A. 
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hot  require  ftrift  equality  of  confideration  j 
but  that  there  no  reafonabie  equivatleftt 
was  given  by  John. 

(j3)Ambi.       Piyiridgev.Gopp  {'^i)i  determined  by 
^^^  •      •  Lord  Northington ,  was  a  ftrong  cafe  lo 
the  fame  eflfeft.    There,  a  tcftator  by  his 
will  gave  6000  /.  to  truftees  upon  trufl  to 
pay  the  intereft  to  S.  C.  for  her  life,  for 
her  feparate  ufe»  and  afterwards  to  pay 
the  fame  among  her  children,  S.  C.  brought 
herbillagainfttheteftator's  Widow  and  J;  8. 
the  executors,  praying  to  have  t'i)t  6000  /. 
fecured.     An  account  was  dire6lcd  to  be 
taken  of  the  perfonal  eftate  in  1736,     la 
1745  J.  S.  the  executor  was,  by  an  order 
of  the  court,  committed  to  the  Fleet  prifon^ 
for  non-payment  into  the  Bank  of  the 
fum  of  3000  L  part  of  the  eftate  of  the 
tcftator  in  his  hands,  where  he  remained 
till  his  death  in  1750;  and  the  cauf&was 
revived  againft  Gopp   and  Edwards  the 
defendants,  whom  J.  S.  had  made  his  execu- 
tors. On  the  4th  April  1 753  the  Mafter  re- 
ported a  confiderable  balance  due  from  tlie 
eftate  of  J.  S,  to  that  of  the  teftator  i  and  it 
having  been  difcovered  that  J.  S.  bad  ad- 
5  vanced 
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vanced  to   his    children   divers   funis  of 
money,  and  the  eftate  of  the  teftator  prov- 
ing infufficient  to  pay  the  legacies,  and 
J.  S.  having  died  infolvent^  a  fupplemea- 
tal  bill  wa5  filed  againft  Gopp,  wlio  had 
married  one  of  the  daughters  of  J.  S.  itnce 
deceafed  5     Elizabeth    Edwards     widow, 
another  of  the  daughters,  who  had  mar<b 
ried  Henry  Edwards  deceafed  $  and  againft 
Sarah  and  Catharine,  daughters  alfo  of 
J.  S.   fpr  a  difcovery  of  the  money  fo  adr 
vanced,  and  to  have  the  fame  refunded^ 
Gopp,  hy  his  anfwer,  admitted,  that  J.  8# 
had  given  him^  in  1744,  on  the  day  of  niar^ 
rtage,  500/.  as  a  portion  with  his  wife, 
which  he  fsdd  was  in  purfuance  of  an  agfee^ 
ment  before  marriage.   The  other  .m^ried 
daughter  of  J.  S.  made  the  fame  defence. 
Sarah  and  Catharine  confeifed    that   in 
1743,  J,  3*  h^d  made  them  each  a  free  gift 
jof  500  /.  for  i^eir  maintenance  and  fub^ 
iiftencc  in  the  world.    And  they  all  de- 
filed knpwledge  of  the  bad  circumflances 
jpf  J.  S.  at  the  time  he  advanced  the  mc>^ 
ney.     tt  wa^  jiliifted  for  the  plaintiff  that 
thefe  were    fraudulent   gifts  within  the 
Uratute  13  Bli«.  €.5.— For  the  defendants 
r    'r  .    ;       :  .    IB  f  it 
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it  was  argued,  that  they  were  not  fraudu- 
lent, becaufe  there  was  no  fccret  truft, 
and  they    might  be  coniidcred  as  pay- 
ments of  debts  of  nature*      As  to  thfe 
married    parties,    the    Chancellor    faid^ 
there  was  a  good  coiifideration,   and  dif* 
miffed  the  bill  as  to  theiti.  With  refpeft  to 
the  other  children,  his  Lordftiip  obferved, 
that  it  had  ftruck  him  at  firft  as  a  hardfhip 
to  make  the  children  refund ;  efpccially  as 
fuch  a  gift  could  not  be  confidered  as  a 
iruft  for  the  giver.     But  on  conjideration  be 
thought  that  no  mr^n  has  fuch  a  power  over 
bis  own  property^  as  that  be  can  difpoje  of  it 
fo  as  to  defeat  bis  creditors^  unkfs  for  con^ 
fderation.     That  it  is  the  motive  of  the 
giver,  not  the  knowledge  of  the  acceptor 
that  is  to  weigh.    That  the  ftatute  extends 
to  all  cafes,   except  where  there  is  good 
confideration  and  botta fides:  and  that  blood 
^as  been  heldnot  to  be  a  good  confideration. 
That  he  had  no  doubt  but  that  the  volun- 
tary gift  proceeded  from  affe6lion  getting 
-the  better  of  juftice.     And  laftly,  that  it 
was  done*  fecretly  and  pendente  lite. 

The  reporter  in  a.noteto.  the^bovecafe 
adds^  that  Mr.  Wilfer^bam  thought  that 

his 


^  i.    hs  to  Coffey ances  merely  voluntary,  419 

his  Lordftiip  laid  down  the  pofition  too 
largely,  and  therefore  afked  him  in  court 
for  the  information  of  the  bar,  whether 
he  did  not  niean  to  confine  it  to  the  cir«- 
cumftances  oi  that  ca/ef  \  for  that  other- 
wife  a  parent  could  not  make  any  provi- 
lion,  of  ever  fo  fmall  a  value,  to  his  child 
without  its  being  liable  to  be  taken  away 
in  favour  pf  creditors.  To  which  his 
Lordfliip  faid,  that  the  fraudulent  intent 
is  to  be  collected  from  the  magnitude  and 
valuesof  the  gift. 

This  cafe  give^  occafiort  for  a  few  ob'- 
fervations.  According  to  the  reJ)ort  of  it. 
Lord  Northington  thought  himfelf  called 
upon  by  the  ftatute  13th  Eliz.  to  decree  a 
gift  or  conveyance  fraudulent  againft  credi- 
.tors,  merely  from  the  circumftance  of  it's 
being  voluntary ^  nor  was  any  iffue  direfted 
to  take  the  fenfe  of  a  jury  oh  the  queftion 
of  fraudulent  intent.  In  the  cafe  above 
cited,  of  Utiles  v.  the  Attorney  GeneraU 
there  were  no  extraneous  marks  of  fraud : 
on  the  contrary,  it  was  exprefsly  de- 
clared by^the  (Jourt  to  exhibit  a  juft  and 
moral  coniideration  \   and  though  in  the 

E  e  2  cafe. 
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cafe,  juft  produced,  of  Partridge  v.  Goppy 
the  voluntary  conveyance  was  made 
pendente  lite,  yet  the  Chancellor  chofc 
to  reft  his  decifion  on  the  broad  pro- 
pofition  that  **  no  man  has  fucb  a  power 
over  his  own  property  as  to  be  able  to  difpo/e 
of  ity  fo  as  to  defeat  his  creditors^ unlefs  for 
confideration^ y  rather  than  upon  any  fymp- 
tomatic  chcumftanccs  of  fraud  in  the 
tranfa6tion. 

The  fubjeSl  of  the  relief  in  the  laft  cited 
cafe  oi  Partridge  v.  Gopp  points  it  out  for 
particular  obfervation.     A  diftin£lion  was 
taken  by   the  counfel  for  the  defendants 
between  gifts  of  perfonal  eftate,   and  con- 
veyances of  real  eftate.    As  to  the  former 
of  which,  it  was  contended,  that  the  ftatute 
.would  never  conftrue  them  to  be  made 
with  intent  to  defraud  creditors,  unlefs  there 
was  afecret  trujlfor  the  donor.  Real  eftate, 
it  was  faid,    remains  and  cannot  be  con* 
fumed  like  mere  perfonal  chattel :    money 
might  be  fpent  and  gone  :  and,  therefore, 
ithey  apprfehended,  that    the  gift's   being 
'Voluntary  is  fufficient  evidence  of  fraud  as 

9  to 
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to  land,  but  not  as  to  money.  The  Chan- 
cellor was  fomewhat  ftruck  with  the  dif- 
ftinftion  at  firft,  and  feemed  to  doubt  how 
far  money  could  be  brought  back  by  force 
of  the  ftatute ,  after  aftual  pofleffion  had 
been  given ;  but  he  was  ultimately  of 
opinion,  that  the  diftinflion  taken  at  the 
bar  was  ill  founded,  and  that  the  quality 
of  the  thing  given,  ought  not  to  cripple 
the  beneficial  operation  of  the  ftatute,  with 
rcfpe6t  to  fraudulent  gifts. 

It  mufl:  be  owned,    however,    though 
the  diftindtion  made  at  the  bar,  in  the 
above  cafe,    betvveen    real  and"^  perfonal 
eftate,  can  never  be  admitted  to  the  extent 
of  including  among  thofe  kinds  of  pro- 
perty which  are  beyond  the  reach  of  the 
ftatute  all  defcriptions  of  perfonal  eftate, 
yet  that  there  is  an  extreme  difficulty  in 
applying  the  provifions  of  the  ftatute  to 
property  cxifting  in  the  ftiape  of  money. 
It  is  true  that,  although  money,  in  the. 
language  of  the  courts,  is  faid  to  have  na 
ear-mark^  the  court  of  chancery  has,  in 
fome  cafes,  where  an  executor  has  laid  out 
his  teftator's  money  in  land,  purfued  the 

E  e  3  property 
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property  in  favour  of  a  legatee,  notwithr 
itanding  the  change  in  the  fubftance  of 
caftsfr^^^  the  thing  (34);    but  this  it  can  only  do 
-(i'"'^-       through   the  medium   of  ^  conltrudive 
^"j»|409   truft,  which  renders  the  juftice  of  that 
^.y^^        court,  fometimes  independent  of  the  legal 
nu^^neyv,    qualities  and  changes  of  property.     And 
Ambi  4/4.  where  an  executor  had  inveftpd  his  tefta- 
i^,^}fZr!"  ^^^'^  money  in  the  purchafe  of  ftock  (35) ; 
w,iAik.  this  was  dstermined  to  be  no  appropriation 
or  converfion  of  the  teftator's  eftate,  fo  as 
to  prevent  a  court  of  Equity  from  following 
it,  as  much  as  if  it  ha:d  remained  in  the 
condition  it  was  in  at  the  teftator's  death. 
But  if  an  executor  gives  away  the  aflfets 
of  his  teftator,   among  his   own  family,  a 
court    qf  Equity,  independently  of  this 
ftatute,   cannot  follow  thp  mqney  in  the 
hands  of  the  voluntary  donees,   fo  as   tp 
compel  them  to  refund  -,  but  the  remedy 
is  againft  the  executor,  either  for  an  ac- 
count in  equity,  or  for  a  devaftavit  at  law. 
The  ftatijte  13th  hliz.  does  not  enlarge 
the  natuf'al  jurifdi6lion  of  any  court,  by 
furnifhing  any  new  remedies.     It  merely 
avoids  the  voluntary  aft,  leaving  the  reft 
to  the  confcqucnces  and  temedies  of  law. 

Where 
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Where  lands  or  chattels  are  voluntarily 
and  fraudulently  transferred,  the  ftatute 
13th  Eliz.  avoids  the  transfer  as  againft 
creditors,  who  have  a  right  to  regard  the 
property  as  unaltered,  and  confequently 
ftill  fubjedt  to  their  executions  \  but  the 
ftatute  helps  them  no  further  than  by  al- 
lowing them  to  avail  themfelves  of  this 
conftruction  by  the  judicial  remedies  which 
flow  from  their  rights.  So  that  if  the 
court  of  Chancery  could  not,  in  a  cafe  cir* 
cumftanced  like  that  above  cited  from  Am« 
bier,  where  no  fraud  was  imputable  to 
the  donees^  compel  them  to  refund,  inde- 
pendently of  the  ftatute  13  Eliz.,  it  is 
difficult  to  fay  what  virtue  was  derived 
to  the  decree  in  that  cafe  from  the  authot 
rity  of  the  ftatute, 

To  the  remedy  at  law,  under  this  ftatute, 
there  is  a  natural  boundary  affixed,  where  the 
voluntary  gift  is  of  money,  or  other  flux  or 
confumable  chattel ;  for  the  creditor  muft 
wait  till  he  has  profecuted  his  fuit  to  execu- 
tion before  he  is  ripe  for  litigation  upon  the 
ftatute  in  queftion,  and  if  the  individual 
prqperty  is,  in  the  mean  time,  gone  or  conr 

E  e  4  fumed^ 
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fumed,  be  cannot  challenge  by  force  of 
the  ilatute,  unlefs  by  frefh  a6):ion  upon  its 
penal  claufe,  a  right  to  damages  or  recom^ 
pence  in  value.  And  it  does  not  idem 
that  equity  will  fpecifically  follow,  what 
lis  not  thefubjefl  of  a  legal  execution.  So 
that  money,  which  is  of  no  intrinfic  efti* 
mation,  but  merely  the  meafure  or  me- 
dium  of  v^lue,  does  not  appear  to  be 
naturally  embraced  within  the  provifions 
of  tJie  ftatute  13  Eli;. ;  with  refped  tQ 
which  fta^ute  it  is  not  eafy  to  admit  that 
the  bounds  of  its  operation  can  be  extended 
in  courts  of  equity.  We  find  it  ftated 
therefore,  in  Viner,  tit.  Frauds  F.  pi.  27* 
fhat,  vyhere  a  man,  being  much  indebted, 
gave  600  /.  for  the  benefit  of  his  younges 

.  phildren  fix  hours  before  his  death,  fuch 
gift  was  not  fraudulent  as  againfl  credi- 
tors, though  it  would  have  been  io^  if 
realejlate  or  chattel realhzdi  been  conveyed : 

.  a  pofition,  perhaps,  a  little  too  (hort,  fince 
there  certainly  are  many  articles  of  pro- 
perty not  coming  within  the  defcription  of 
chattel  real  of  which  fuch  gift  or  affignment 
would  be  fraudulent  as  againft  creditors. 
It  feen^s,  alfo,  to  have  beeri  the  ppinion  in 

the 
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thecaftofFletc&ersta/.v.  Sidley et  al(^it\  ^^^^^^^ 
that  fuch  gift  of  money  would   not  fall  *^*"* 
within  the  provifions  of  thd  ftatute  1 3th 
£liz. 

But  to  retDrft  to  the  queftion  as  to 
what  degree  of  inducement  will  form  a  cofir 
fideration  fufficient  to  fupport  a  convey- 
ance to  a  flranger,  as  againft  ci'editors  and 
purchafers  within  the  ftacutes. 

In  the  argument  of  TCwihes  cafe,  Ander^ 
fon.  Chief  Judice  of  the  Common  Pleas, 
put  a  cafe  to  this  cfFe6l(37).  ^  man  of  (37)1  Rep. 
weak  anderftanding  and  incapable  of  ma«  ^^' 
naging  an  eftate,  which  had  defcended  to 
him,  and  being  given  to  riot  and  diforder, 
hy  the  mediation  of  friends  openly  con- 
veyed his  lands  to  them  upon  truft  to  take 
the  profits,  and  apply  them  to  his  mainte- 
nance, in  order  to  prevent  his  wafting  and 
coniuming  the  fame ;  and  afterwards  being 
feduced  by  defigning  and  deceitful  perfons, 
bargained  and  fold  to  them  his  lands, 
.which  were  of  great  value  for  a  fmall 
fum  of  money.  This  bargain,  although  it 
was  for  moneys  was  holden  to  be  out  of  the 

^  ftatute. 
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ftatute^  for  that  A£t  does  not  help  any 
purchaferwho  does  not  come  to  the  land  for 
a  good  confidcfration,  lawfully  and  without 
fraud  or  deceit  i  but  fuch  conveyance^  ob* 
ierved  the  Chief  Juftice,   made  on  trufl, 
is  void  as  to  bim  who  purchafes  the  land  for 
a  valuable  confideration^  bona  Jide^  vitbouf 
deceit  or  cunning.      The    ground    upon 
which  that  cafe  was  decided  evidently  in- 
volved an  admiinon>  that  if  the  purchafer 
had  come  in  upon  valuable  coniideration. 
End  bona  fide  ^   his  claim  would   have  pre- 
vailed againft  the  antecedent  conveyance^ 
and  this  negative  inference  arifing  from  the 
cafe  was  confirmed  by  the  pofitive  ftate- 
inent  of  the  Lord  Chief  Juftice  himfelf^ 
who  related  it^  and  who  feemcd  to  fpeak 
the  fenfe  of  the  other  Judges  of  his  time. 
It  appears,  therefore,  that  the  prefumption 
of  fraud  raifed  by  the  ftatute  from  the 
want    of    valuable    confideration^     was 
cfteemed  to  be  fo  ftrong  as   to  difpenie 
with  proof  of  a£tual  and  vifible  fraud  in 
the  voluntary  conveyer.    For  furely  the 
fpecial  circumflances  of  the  foregoing  caie» 
fo  far  from  being  indicative  of  fraudulent 
intent,  were  ftrong  on  the  iide  of  a  con- 
trary 
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Ifary  inference.  But  the  preventive  policy 
of  the  ftatute  was  thought  to  demand  thi^ 
facrifice  to  the  falutary  certainty  of  rules 
and  the  perfe^ion  of  its  general  objed. 

It  may  be  obferved,  that  had  the  pup- 
chafer  been  without  the  imputation  of 
fraud,  he  would  have  taken  the  legal 
eftate,  and  not  the  truft  intereft,  out  of 
the  cejiuique  truft,  for  the  whole  previous 
tranfaftion  would  have  been  radically 
overthrown  by  the  fubfequent  conveyance, 
and  this  upon  the  ftrength  of  the  imputed 
fraudulency  of  intent  within  the  ftatute. 
For  the  ftatute  will  not  liften  to  a  particular 
ftory  of  intelleftual  incapacity,  againft  the 
ftrong  prefumption  furniftied  from  tlie 
two  inconfiftent  conveyances.  It  is  im- 
polTiblc  to  fay  what  degree  of  capacity  is 
competent  to  the  conception  of  fraud,  and 
it  feems  th|t  the  ftatute  would  be  thrown 
into  great  difficulty  of  execution,  if  its 
efficacy  could  be  flopped  by  fp  ambiguous 
a  plea.  Neverthelefs  the  circumftapces  of 
fuch  a  cafe  muft  always  caft  a  fufpicion  on 
the  chara6ler  of  the  purchafer,  fo  as  to 
exclude  him  upon  very  flight  additional 

grounds. 
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grounds,    from    the  proteftion   of   this 
law. 

In  the  cafe  of  feduftion,  where  the  fe- 
ducer,  by  way  of  niaking  fuch  reparation 
for  the  injury  done   by  him  as  was  in 
his  power,   has  entered  into  a   Bond  for 
the  payment  of  a  fum  of  money  j  though, in 
fo  doing,  he  has  been  confidered  as  fulfilling 
the  dictates  of  his  confcience,  and  fuch 
coniideration    has  been    particularly   re- 
fpedled  both  in  courts  of  equity  and  law, 
yet  it  has  been  diftindlly  held,  that  this  is 
not  a  valuable  coniideration,  and  therefore 
not  good  againft  creditors  {x).    And  we 
may  deduce  as  a  confequence  from  this  p(^- 
tion,  that  a  conveyance  refting  upcfn  fuch 
a  coniideration  would  be  void  within  the 
ftatute   27  Eliz.  againil   fubfequent  pur- 
chafers  for  pecuniary  confideration. 


(jf)  Vide  the  cafe  of  Turner  v.  Faughan^  1  Wilf. 
339.  and  what  is  faid  in  the  fame  cafe  by  Clive  J.  in 
rcfpcct  to  a  determination  of  Sir  Jofeph  Jckyll.  Sec 
alfo  LadyCoxe^s  cafe,  3  P.  Wms.  339.  Mr,  Serjeant 
Williams  has  referred  to  all  the  cafes  on  this  fubjcct  of 
the  premium  pudid/Ia  in  his  note  to  the  cafe  of  Crayv* 
Rooke,  Caf,  Temp.  Talb.  153, 

With 
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With  refpeft  to  conveyances  or  afllgn^ 
ments  for  payment  of  debts  fomc  diftinc- 
tions  feem  proper  to  be  taken^ 

And  firft,  it  may  be  remarked,  that  a 
general  conveyance  or  affignment  to  a 
ftranger,  in  truft  to  pay.  the  debts  of  the 
perfon  conveying,  is,  clearly,  not  a  confide- 
ration  fufficient  even  to  raife  an  ufe  upon  a 
covenant  to  ftand  feized.  Nor  will  it  fuf- 
ficc  to  fupport  an  aftionable  promiie ;  for 
in  fuch  cafe  no  confideration  moves  from 
the  promifi?^  of  advantage  to   the  party  ^ 

promijingj  or  of  detriment  or  charge  to 
bimfelf 

That  the  mere  deftination  of  the  pro- 
perty to  the  objeft  of  paying  the  debts  of 
the  grantor  is  not  fufficient  to  raife  thfc 
tife  upon  a  covenant  to  ftand  feized,  or 
bargain  and  fale,  appears  from  Lord  Pa^  (38)  ,i^n, 
gef%  cafe  (38).   L.  P.,  being  feized  in  fee  ''*' 
of  the  manor  of  B.  by  indenture  between 
Wmfelf  of  the  one  part,  and  T.   on  thfc  - 
other  part,  in  confideration  that  the  (aid 
T.  with  the  profits  of  the  faid  manor, 
would  pay  his  debts,   and  fuch  fums  of 

money 
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money  as  were  contained  ih  fuch  a  fchc- 
dolc;  covenanted  to  ftand  feized  of  the 
faid  manor  t6  the  ufe  of  the  faid  T:  for  the 
term  of  twenty- four  years,  and  after  the 
expiraition  of  the  faid  term,  to  the  ufe  of 
W.  P.  his  fon,  in  tail,  with  divers  remain- 
ders over.  And  it  was  thsre  holden  atid 
agreed  by  all  the  Juflices  and  the  counfel 
on  both  fides,  that  the  ufes  limited  to  T; 
and  others  were  void  fofr  want  of  a  confi- 
deration  fnfficient  to  raife  an  ufe  ;  for  the 
money,  which  was  appointed  for  the  pay- 
ment of  the  debts,  was  to  come  out  of 
*the  profits  of  the  land  of  the  faid  L.  P. 
,  fo  that  no  confideration  at  all  moved  from 
T.  But  in  the  fame  cafe  it  was  clearly 
agreed,  that,  if  T.  was  to  have  paid  the 
debts  out  of  the  profits  of  his  oun  lands, 
there  would  have  been  confideration^fuffi- 
cient ;  by  which  muft  have  been  rileant, 
that,  in  fuch  a  cafe,  there  would  have 
been  a  good  confideration  to  fupport  the 
conveyance  as  a  bargain  and  fale^  and, 
BO  doubt,  had  the  cafe  been  fo,  the  deed 
would  have  required  inrolmcnt. 

That 


t 
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That  fuch  a  conveyance  for  payment  of 
debts»  to  which  no  creditor  is  a  party, 
cannot  fupport  itfelf,  under  thefe  ilatutes 
of  Elizabeth,  againft  purchaiers»  or  dis- 
contented creditors,  is  a  propofition  flow- 
ing pretty  clearly  from  the  general  analogy 
of  the  reported  decifions,  and  deducible 
from  the  very  plan  and  fpirit  of  the  fta- 
tutes    themfclvcs.      The    Lord    Keeper     , 
Finch,  anno  27  Car.  a.   in  the  cafe  of 
Leecbv.  Leech (^9)  declared,  thatatruft  ^5^ 
for  payment  of  debts  generally  is  good  ^^^  *^ 
againil  an  Aeir,  though  no  creditor  be  ^'^*^- 
party  to  the  deed,  nor  debt  exprefled  in 
particular,  nor  covenant  in  the  leafe  to 
pay  i  but,  at  the  fame  time,  his  Lord(hip 
obferved,  that  he  would  not  maintain  it 
againft  apurcJbafer. 

•    « 

But  if  a  creditor  be  a  party  to  fuch  a 
conveyance  to  a  truftee  for  payment  of 
debts,  however  open  the  tranfaflion  may 
ftill  be  confidered  to  the  imputation  of 
fraud  from  concomitant  circumftances, 
there  is  a  clear  valuable  confideration  to 
fupport  the  deed,  fince  forbearance  of  fuit 
5  and 


387. 
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and  mutual  accommodation  are  cxprefled 
by  the  terms,  or  implied  in  the  very  na- 
ture of  the  tranra6lion.  In  fuch  a  caie 
there  is  a  plain  inducement  to  the  party 
conveying,  not  founded  upon  a  vain  ap- 
prehenfion  of  pebble  damger,  or  an  alarm 
excited  by  groundlefs  menaces^  which »  as 
we  have  fcen  in  the  before  cited  cafe  of  Teat 
(4o)Ambi.  v«  Powell  (40),  will  not  form  a  valuable 
coniideration  for  the  conveyance,  but  a  ra^ 
tion;  1  dnxiety  to  avoid  the  expence  and 
difgrace  of  a  fuit,  which  the  party  knows 
himfelf  incompetent  to  defend.  It  is  not 
the  moral  inducement  that  takes  fuch  a 
cafe  out  of  the  ftatutes  of  Eliau  (for  to 
admit  fiich  a  ground  of  fupport  would  be 
to  furnift  fraud  ^vith  a  convenient  colour- 
ing, upon  the  danger  of  which  enough  has 
been  faid)^  but  the  lefs  equivocal  motive 
of  :teniporal  advantage. 

What  thcgn  would  be  the  effeQ?,  iiiidff 
thefe  ftatutes  of  .Eliz.,  of  a  conveyance  to 
creditors,  or  to  which  creditors  arepjirties, 
for  the  payment  of  debtSj  the  remedy 
for  which  has  beQn  barred  by  -the,  ftaitttti; 

of 
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of  limitations  ?  for  here  it  feems  that  the 
debtor  can  be  influenced  only  by  moral 
motives,  iince  the  plea  of  the  ftatute  is 
peremptory^  in  the  courts  both  of  law  and 
^uity ; ,  and  though  moral  o^lig atio.a  may 
be^  good  to  fraife  .an  affunppjky  it  has  not 
that  ingredient  of  value  which  b  conftitu- 
tiye  of  the  effe^ual  confideration  within 
fhefe.  iUtutes  of  Eliz.  It  may  be  ob- 
^^rved,  however j  that  in  fuch  a  cafe  the 
iHghteft  acknowledgment  revives  the  debt 
at  law  by  removing  the  bar  of  the  ftatute 
of  limitations  i^o  that,  without  doubt;  the 
tranfadtion,  above  fuppofed,  involves  an 
inftantaneous  reftitution  of  legal  reme- 
dies. And  though,  it  is  true,  the  tranf-* 
a£tion,  in  its  firft  movement,  was  volun« 
tary,  yet  it  will  be  hard  to  maintain  that 
real  and  bona  fide  creditors  re-inftated 
in  their  rights  of  aflion,  without  a 
fufpicion  attaching  upon  their  condufb, 
Ihadl  be  compelled  to  relinquiih  a  fecurity 
which  had  its  birth  in  a  confcientious 
though  fpontaneous  a£l.  .  fiefides  which> 
fomething  of  fupport  may  be  derived  to 
the  tranfaction  from  its  analogy  to  thofe 

F  f  cafes 
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cafes  of  ixpoji  faBo  confideration,  which 
will  be  a  future  fubjeft  of  diftuflion. 

But  it  fiiould  feem  to  be  out  of  di^nitc^ 
that)  where,  as  in  the  cafe  of  Lord  Pagtt^ 
above  cited,  a  man  conveys  an  eftate  to  a 
ftranger  for  the  payment  of  debts  out  of 
the  rents  and  pr(^ts»  (which  may  be  re- 
garded as  a  clear  voluntary  conveyance) 
no  creditor  being  party  or  pri«y  (how  far 
the  bare  privity  aPnd  ccmfoiit  of  a  creditor  or 
creditors  proveafole  dehors  the  inilrument 
might  avail  is  doubtful),  or,  as  in  the  cafe 
laft  fuppofed,  conveys  to  a  creditor,  for 
the  payment  of  debts  barred  by  the  Aa* 
tute  of  limitations,  if  the  peribns  interefted 
tinder  fuch  deed  bring  their  bill  in  equity 
for  a  decree  to  compel  the  performance  df 
the  trufls  (which,  as  no  c^ui  que  truft  is  a 
volunteer  as  to  his  truftee,  may  always  be 
obtained)  the  decree  fupplies  a  perfed 
confideration,  and  validates  the  whole  ab 
engine  *,  for  it  would  be  a  ftrange  thing  if 
the  fraudulent  intent  within  thefe  ftatutes 
could  be  charged  upon  the  proceedings  of  a 
court  of  )uftice.    And  perhaps  the  /is  pen^ 

dens 
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dens  alone  would  defeat  the  title  of  a  fubfe- 
quent  purchafer ;  for  thoiigh  the  creditors 
may  not  have  fixed  the  intereft  by  originafl 
ftipulationor  bargain,  yet  if  the  fimple  con- 
veyance to  a  truftce,  without  their  know- 
ledge, for  their  benefit,  have  confequentially 
induced  their  forbearance  of  compulfory 
proceedings,  there  accedes  to  the  tranfac- 
tian  a  fort  of  fubfecutive  confideration, 
which,  if  it  do  not  change  the  nature 
of  the  conveyance,  fo  far  afFefts  the  cha- 
rafter  of  claimants  as  to  throw  upon  the 
,perfon  purchafing  with  notice  the  imputa- 
tion of  corrupt  dealing.  Thus  it  appears 
in  the  cafe  oiLangton  v.  Tracey  (41),  that  ^0  '5^ 
a  conveyance  in  truft  to  pay  debts,  though 
no  creditor  was  party,  nor  any  certainty 
as  to  perfons  appeared  in  the  deed,  nor 
in  any  fchedule  annexed,  was  decreed  good 
againft  a  fubfequent  purchafer  with  notice 
of  the  truft.  And,  upon  the  whole,  thefc 
are  cafes  of  fuch  danger  to  purchafers, 
that  a  prudent  advifer  can  hardly  recom- 
mend a  title,  which  has  been  at  all  the 
fubjeft  of  arrangements  for  the  payment 
of  debts  remaining  unfatisfied. 

P  f  2  With 


43^        Conveyances  for  Foment  of  Debts.  Ctt.  IV^ 

With  refpe£l  to  fuch  conveyances  or ' 
aflignments  as  are  taken  by  a  creditor  of 
creditors  from  the  debtor  by  way  of  fecurity 
or  fatisfa€tion>  there  can  be  no  doubt  but 
that  they  are  prima  facie  good  within  thefc 
ftatutes ,  of  Elizabeth  i  for  they  clearly 
ftand  -upon  a  valuable  conlideration*  This 
was  diftindlly  admitted  in  Tisyn^^  cafe ; 
where  the  debtor  having  made  a  deed  of 
gift  of  all  his  goods  and  chattels  of  the 
value  of  300  /.  to  a  creditor^  whofe  debt 
was  400/.  to  avoid  the  effe£t  of  an  a£tion 
commenced  againft  him  by  another  credi- 
tor, the  court  refolvcd  that  there  being  a 
real  debt  owing  to  the  aflignee,  the  avowed 
confideration  for  the  affignment  was  per- 
fe£lly  good  and  unimpeachable ;  but  the 
traniadlioh^  being  in  other  refpeds  frau- 
dulenty  fell  within  the  provifions  of  the 
C4*)5T.  ftatute  1%  Eliz.  So,  in  a  late  cafe  (42) 
wciy,c4ju  where  L.  A.  being  indebted  to  feveral 
perfonsj  by  a  deed  to  which  a  creditor 
was  a  party,  conveyed  part  of  his  real  and 
perfonal  property  to  a  truftee,  upon  truft, 
to  pay  half  of  the  rents  and  profits  to 
the  grantor^  and  the  refidue  among  cer- 
tain creditors  named  in  a  fchedule^  the 

deed 
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» ■ 

deed  being  accompanied  by  none  of  thofe 
indications  of  fraud  by  which  Ti»yne*s 
cafe  was  diftinguiflied,  was  held  by  the 
court  of  King's  Bench  to  be  good  and 
valid  as  againft  a  creditor  not  named  ii^ 
the  fchedule. 


«   '  • 
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SECTION     III. 

A  MAN  ought  not  to  be  bountiful  at  the 
expencc  of  jufticc.  \i  Ihould  fecm 
cleaiv  therefore,  that  nothing  in  the  fta- 
tute  43  Eliz-  c,  4.  can  be  conftrued  to 
give  any  liability  to  donations  to  charita- 
ble ufes,  as  againft  bona  Jide  creditors, 
where  the  donor  is  indebted  at  the  time 
of  his  making  the  gift.  But  as  a  difpofi- 
tion  of  property  to  a  charitable  ufe  within 
the  43  Eliz.  though  purely  voluntary,  is 
irrecoverable y  fo  that  fecret  refervations  and 
truds  are  not  to  be  prefumed,  confidering 
too, the  general  favour  of  the  law  to  fuch 
public  benefactions  when  clear  of  all  fu- 
perftitious  taint,  it  might  be  too  much  to 
fay,  that  debts  arifing  upon  fubfequent 
contra6ls  can  prevail  againft  a  perfe6Ved 
gift  or  conveyance  to  charitable  purpofes, 
made  conformably  to  the  reftri6lions  of 
the  9th  of  the  late  King,  But  the  court 
of  Chancery,  in  the  diftribution  of  artets, 
where  charitable  bequefts,  and  the  claims 
7  of 
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of  creditors,  come  fairly  into  cornpetitioni 
give  a  decided  preference   to  the  latter, 
and  (hew  to  the  former  fo  little  rcfpcft, 
as,  in  cafe  of  a  deficiency  of  aflets,    to 
make  them  abate  in  propoftion  with  other 
legacies  ( I ),    nptwithftanding  the  favour  (Oi^ 
they  find  in  the  civil  law  above  other  be-   4a«'i7s- 
quefts(2).  The  cafe  of /)^rr^/7/Jrj  has  been  ^^^'J^^ 
fpecially  pi'ovided  for  by  the  itatute  of  Vcm.  tj#. 
charitable  ufes.     By  virtue  of  that  ftatute, 
and  according  to  a  train  of  judicial  con- 
ftruftions,    which,    in  times   nearer  the 
date  of  the  ftatute,  were  abundantly  fa- 
vourable: to  this  deftinatiof!  of  property, 
a  purchafer  is  fubjecled  to  (bme  difqualifi- 
cations  which  do  not  afFeft  him  under  the 
flatutes  of  fraudulent  conveyances.     Thus 
a  purchafer  for  valuable  coniideration  will 
not  prevail  againft  a  former  voluntary 
conveyance,  if  he  comes  in  with   notice 
of  the  charitable  ufe.     Though  it  was 
refolvcd  in  Eafi  GrinfieaJt%  cafe  (3),  that  (3)x>ttite 
the  notice  muft  be  certain,  and  perfonal  •^ 
to  the  purchafer.     As,  where  land  given 
to  charitable  ufes  was  intended  to  be  fold  by 
a£t  of  parliament,  and  a  bill  was  brought 
for  that  purpofe,  whereupon  it  was  faid 

Ff4  ia 
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iij  the  Houfe  upon  the  reading  of  fuch  bill, 
that  the  la^d  was  charged  with  a  charitable 
ufe,  in  (:onrequencQ  whereof  the  bill  did  npt 
pafs,  and  the  fame  land  v^ras  afterwards  fold 
to  a  uiernber  pf  the  Houfe,  who  yii^s  prefent 
at  the  reading  of  the  bill  on  the  former  oc- 
cafion,  and  delivered  a  fpecch  upon  the  fub- 
jje6l  I  this. general  Qotice  was  deemed  infuf- 
ficient  to  vitiate  the  title  of  the  purchafer. 

•  •  •  « 

It  was  refolved  ^Ifo  in  the  fame  cafe,  in 
favour  of  thefe  humane  grants,  that  lands 
charged  with  a  charitable  rei>t  contipu^ 
^harrged  evei>  vs\  the  haad^  of  a  p^rch§lef 

(4)  Duke    without  notice  (4 ).      But  the  purchafar 
^  under  the  ftatute  a\  Eliz.  c-  4..  befides  the 

difqualification  ariiing  from  notice^  has  been 
fubjeded,  from  the  fame  tendernefs  of  the 
cowts  fpr, charitable  ufcs,  to  very  ftrift 
con ftr unions,  as  to  the  valuable  conCdera- 
tiop  neceflary  to  fupport  his  claim.  The 
word  valuable  is  rigidly  bound  down  to 
'^  .;  things  of  a  pecuniary  meafure  and  appre- 
ciation, fo  that  even  marriage  has  been  faid 
\o  be  no  valuable  conlideration  within  this 

(5)  Dakc.    ftatute  of  charitable  ufes  U\  So  alfo,  if  the 

conuderation  of  the  fale  be  things  of  (hew 

.5  '  or 
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or  arbitrary  worth,  as  jewels,  &c.  or  if 
the  confideration  be  executory  (6),  or  if  (6)  pake 
the  confideration    be    mixed,    as  money 
and  natural  afFeiJiqn  (7),  qr  if  an  inade-  (7)ibid. 
quate  price  be  given  (8),  thefe  charitable  (^ym^ 
ufes,  it  is  faid,  will  prevail  againft  a  con- 
veyance to  a  purchafer.     But  witliin  the 
defcription  of  valuable  confiderations  under 
this  flatute  arc  included  plate  of  a  known 
weight,  rejeafe  of  debts,  of  arrears  of  rent,  . 
or  of  a  covenant  broken  ;  but  a  mere  pof- 
fibility  in  land  has  been  holden  to  be  nq 
confideration  within  th js  ftatute  of  charir 
table  uf^s. 


•% 
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A  Donatio  caufd  mortis  muft  upon  every 
principle  of  good  policy  and  analo** 
gous  reafoning  be  void  as  againft  the  donor's 
creditors.  Until  the  donor's  death  the 
gift,  being  incomplete  and  fufpendcd, 
feems  clearly  to  be  within  their  reach*  And 
the  confideration  of  mortality  can  avail 
nothing  i  for  nothing  ought  fo  to  prefs 
upon  the  recol!e6tion  of  a  dying  man  as 
the  obligation  of  difcharging  his  debts,  and 
nothing  can  be  fanftified  by  death  which 
was  corrupt  inter  vivos.  Pere  Williams 
has  fubjoined  to  his  report  of  the  cafe  of 
0) 'P.  Drury  v.  Smith  (i),  a  memorandum  of  a 
cafe  between  Smith  r.  Cafen  determined 
8th  December  1718,  where,  jewels  having 
been  given  b  y  way  of  donatio  caujd  mortis^ 
it  was  doubted  by  the  Maft'er  of  the  Rolls 
whether  this  was  good  againft  the  debts  of 
the  deceafed ;  and  the  reporter  adds,  that 
it  feems  not  \  for  being  given  in  cafe  of 

the 


j^  4«  Donatio  caujd  mortis.  443 

the  donoi^'s  death  and  in  the  nature  of  a 
legacy^  it  is  fraudulent  againft  creditors. 
And  with  this  agrees  the  imperial  law. 
Sicuti  kgata  nan  debentur  niji  dedu3o  are 
alieno  aliquid  fuperjit^  nee  mortis  caufd  do^ 
natiows  debebuntur  \  fed  infirmantur  per 
as  alienum  (2).     And  if  we  fuppofe  debts  (0  P-l. 

*  «  *  35.  tir ». 

to  be  contrafted  between  a  man's  laft  fick-  1.  w.  5  «• 
ncfs  and  deaths  it  appears  to  be  the  fenfe 
of  the  civil  law,  that  fuch  fubfequent  debts 
ihali  invalidate  the  gift}  though  this  feems 
to  be  only  following  up  the  analogy  be- 
tween thefe  donationes  caufd  mortis  and 
legacies.  Si  as  alienum  interveniaty  ex  re 
mortis  caufd  fbi  donatd  nihil  aliquis  confe* 
quetur  (3 ).  But  whether  the  transfer  par-  (3)  iwd. 
takes  moft  of  the  quality  of  a  gift  or  legacy ^  ^ 
being  ftill  only  voluntary,  it  fhould  feem 
tb*  be  equally  void  as  againft  creditors^ 
after  the  donor's  death.  And  though 
perhaps  it  may  not  falU  as  a  legacy^  within 
the  province  of  an  executor  to  adminifter^ 
yet,  if  it  be  void  as  a  gift^  it  muft  come  to 
the  executor  as  aflets  for  the  fatisfaflion 
of  creditors.  And  if  an  action  were  com- 
menced againil  an  executor,  without  a 
fufficiency  of  other  alFet^^  for  d  debt  of  the 

teftator 
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teftator^  perhaps  by  fuch  fuit»  the  property 
'  in  the  fubje6t  of  a  donatio  caufd  mortis 
might  be  confidered  as  fixed  in  the  executor 
in  quality  of  afiets  for  the  fatisfaf^ion  of 
the  judgment^  and  fo  as  to  entitle  him  to 
an  a<5lion  of  trover  for  the  gift  againft  the 
donee  {a). 

W;  vcm.      In  the  cafe  of  Allen  v.  Jrme  (4),  E.  A.^. 
having  furvived  his  wife^  who  had  died  with-t 
qut  ilTue,  and  having  been  formerly  fervant' 
to  his  wife's  mother,  who  had  given  a  por-- 
tion  of  600/.  with  her  daughter*  part  of 
which  had  been  laid  out  in  the  purchafeof ; 
the  copyhold  lands  in  queftion,  being  dan- 
gcroufly  ill,  out  of  refpe^  to  the  memory 
of  his  wife,  an^  kindnefs  for  hpr  nephevi% : 
voluntarily  furrendered  the  lands  to  thq; 
ufe  of  birpfelf  for  life,  -wijh  remainder^  to 
H.  A*  the,  nephevy  in  fee^  but  afterward^. 
recovering  and  marrying  againi^  fettled  the 
fame  lands    upon  his'  fecond    marriage;) 
Here,  though  it  was  infifted  on  the  part 
of  thofe  claiming  under  the  fettleoaen^  on^ 


{a)  Vid.  Strange  777*  4nd  confiilt  Ac  cafe  of  Tute 
V.  Hilbir$r  Z  Vcz.  JuB.  1 1 1  • 

.  the 
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the  fecond  marriage,  that  the  iurrender 
having  been  made  by  A;  in  the  time  of ' 
his  ficknefs  muft  be  intended  by  him  not 
to  bind  if  he  recovered  of  that  ficknefs,  it 
being  merely  vol untary,  and  that  his  in- 
tentions appeared  to  be  fo  by  his  having, 
after  his  recovery,  fettled  the  fame  lands 
before  His  marriage  on  the  plaintiff  his 
iecond  wife  and  his  iiTue  by  her,  who  were 
to  be  taken  as  purchafers,  and  as  fuch  were 
entitled  to  relief  againft  a  precedent  vo- 
luntary furrender ;  yet  the  Lord  Chan- 
cellor  declared,  he  would  not  infer  any 
intention  contrary  to  the  furrender,  and 
difmiiied  the  bill,  as  there  did  not  appear 
to  be  any  fraud  or  truft  in  the  cafe.  The 
reporter  has  left  us  to  guefs  at  many  cir- 
cumftances  of  the  cafe;  but  there  ap[^ai 
in  it  feveral  ingredients  which  materially 
differ  it  from  the  cafe  of  Douglas  v. 
ff^arJ{s)y  cited  in  a  former  part  of  this  (s)tcia«, 
effay.  The  real  apprehenfion  ^f  the  vid.^4"* 
approach  of  death  is  certainly  not  verjf 
confident  with  the  fuppoAtion  of  any  views 
of  fraud  towards  a  fubfequent  purchaier, 
and  leaft  of  all  a  purchaler  by  marriage, 
for  marriage  and  mortality  do  not  appear 

together 
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together  in  the  fame  profpeft.     But  what 
degree  of  ficknefs  (hall  induce  fuch  ferious 
apprehenfions  in  the  patient  as  tobanifh  all 
temporal  profpefts,  is  a  point  lying  beyond 
the  reach  of  legal  evidence ;   and  therefore 
the  circumftances  of  a  man  lying  in  a 
dangerous  (icknefs  furnifli  no  certain  tef- 
timony  of  innocence  under  thefe  ftatutcs. 
But  it  appears  from  the  report,  that  the 
nephew  had  alfo  married  fince  the  fur- 
render  in  his  favour,  and  probably  before 
the  fecond  marriage  of  the  furrcnderor,  and 
the  nephew's  widow,  who  was  defendant  in 
the  caufe,  which  was  revived,   after  the 
deaths  of  the  uncle  and  nephew,  between 
their  reprefentatives,  claimed  by  a  furrender 
upon  her  marriage  alfo.     So  that  there  ap- 
pears to  have  been  a  confideration  ex  poji 
faSlo  to  fupport  the  title  of  the  defendant. 
Probably  the  fecond  fettlement  made  by  the 
firft  furrenderor,  refted  only  in  covenant, 
which  was  the  reafon  of  the  application 
to  a  court  of  equity ;   and,  in  this  view  of 
it,  we  perceive  only  three  particulars  which 
differ  it  in  circumftances  from  the  cafe  of 
Douglafs  V.  Wardj  where  a  voluntary  fet- 
tlement by  a  hufband  upon  his  firft  wife 

was 


t 

§  4.    Conveyance  in  ExpeSation  of  Death.  /^y 

was  iet  afide  in  favour  of  a  jointrefs  under 
a  fecond  marriage  :  i .  the  ficknefs  of  the 
voluntary  fettler,  which  repels  the  fufpi-, 
cion  of  any  profpefl  of  a  fecond  marriage ; 
but  which ,  as  has  been  obferved,  is  equi* 
vocal  teftimony :  2.  the  fubjeft  of  the 
fettlement's  being  copyhold^  as  to  which, 
perhaps,  fome  quefkion  has  been  made 
whether  or  not,  it  comes  within  the  ftatute 
27Eliz.  c.  4.  (6),  although  the  point  at  this  (6)vid.7)^ 
day  feems  not  to  remain  in  much  doubt (^) :  co^[\al 
and  3.  the  maniage  of  the  volunteer  and  ^^^'^' 
his  fettlement  of  the  ef^ate  upon  his  mar- 
riage, which  brings  the  cafe  within  the 
principle  of  fome  of  thofe  ex  fofi  faSto 
confiderations,  which  will  be  treated  of  in 
a  fubfequent  part  of  this  volume. 


[b)  How  far  furrenders  of  copyhold  lands  are  within 
the  (latute  13  Eliz.  wtih  refpeSl  to  crtditorSj  may,  perhaps, 
be  doubted,  fince  it  may  be  faid,  that  they  have  tht  the 
efifeflof  delaying,  hindering,  or  defrauding  creditors,  who 
cannot  ilfue  procefsto  levy  a  debt  upon  a  copyhold  eftate. 
It  has  been  determined  not  to  be  an  a£l  of  bankruptcy 
on  a  fimilar  ground.  Ex  parte  Cockihot,  23.  Marcli, 
1792. 
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-SECTION    V. 


I 


N  reviewing  the  cafes  decided  upon  the 
flatute  13  Eliz.  we  may  obfcryc  the 
diflinfliop  in  favour  of  advancements  to 
children,  by  perfons  hot  indebted  at  the 
time,  to  be  pretty  clearly  and  uniformly 
maintained  in  the  opinions  of  the  greateft 
lawyers  :  and  by  ad  verting  to  this  diflinc- 
tion,  we  are  able  to  reconcile  many  judg- 
ments, which  might  otherwife  appear  dif- 
cordant.  Thus,  where  Lord  Cofcc  fitting  as 
Chief  Juftice  in  the  cafe  of  Tyrer  v;  Little- 

Brow*ni.       ^^^  (^)»  declares  his  opinion,  that  natural 
>89.  love  to  a  child  muft  be  regarded  as  a  good 

confideration  within  the  provifo  of  the 
flatute  13  Eliz.  and  in  T'wynes  cafe  affirms, 
that  nothing  but  a  valuable  confideration 
is  a  good  confideration  within  the  ftatute, 
and  carefully  diftinguilhcs  between  a  ftriftly 
valuable  ccnfideratioh,  and  the  confidera- 
tion of  love  and  afFcdion,  we  are  to  un- 
derftand  him  diftinftively  with  reference 

to 
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to  the  fubje6l  matter.  According  as  he 
fpeaks  of  natural  love  as  an  availing  or 
'  void  confideration  within  the  ftatute,  his 
meaning  miift  be  referred  to  cafes  wherein 
the  debts  arofe  upon  prior  or  fubfe- 
.  quent  contra£ls :  as  where,  in  ^yrer  v. 
Littleton,  he  fays,  that  afFe6lion  of  blood  is 
good  within  the  provifo,  except  it  ivere 
to  defraud  creditors^  and  in  Twyne^s  cafe^ 
affirms  that  fuch  conveyance  in  con* 
fideration  of  natural  affection  by  a  per/on 
indebted^  is  fraudulent  within  the  fta-  > 
tute  of  Elizabeth.  It  is  worthy  of  re-» 
mark,  that  the  whole  ftrain  of  Lord  Coke's 
reafoning  in  the  laft  rpentioned  cafe  (heWs 
it  to  be  his  opinion  that  the  ftatute  13  Eliz^ 
fhould  be  fo  con  (trued  as  to  make  it  fub- 
ftgntially  operative  to  the  benefit  and  pro-  ' 
teflion  of  bona  fide  creditors  5  in  fo  much 
ihat  a  mbtlve  abftra6ledly  good  and  mordl 
fhall,  by  the^prefumption  arifing  upon  thist 
ftatute^  be  intended  fraudulent,,  whlTC.ver 
the  grantor*  ft^nds  .indebted  at  the  time, 
againft  hjs  bona  fide  creditors.  That  great 
lawyer  cannot  therefore  well  be  uriderftbod 
to  reft  this  c6nftru6tion  fo  much  upon  any 
/>^r//y«/tfr  probability  of  a^^u^I,  fraud,  as    ^'   , 

O  g  "     upon 
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upon  the  general  policy  of  the  ftatutc,  the 
comparative  merit  of  adverfe  claimantSi 
and  an  equitable  balance  of  confiderations, 
for  His  words  arc,  **  equity  requires,  that 
fuch  gift  which  defeats  others,  (hould  be 
made  on  as  high  and  as  good  confideration 
as  the  things  which  are  thereby  defeated/* 
And  he  founded  his  opinion,  in  part,  on 
an  analogy  to  the  principles  on  which 
it  had  been  holden  before  the  ftatute  of 
ufes,  that  feoffments  made  only  in  con- 
fideration of  blood  and  afFeftion  were  un- 
availing to  deftroy  an  ufe  raafed  on  valiiable 
confideration,  but  fbould  deftroy  an  uj& 
raifed  on  confideration  of  nature,  becau/e 
in  the  lafl  fuppoUtion  both  confidcrations 
are  iu  equali  jure. 

If  the  Aft  1 3  Eliz.  were  to  be  wholly  de- 
pendant for  its  operation  on  the  particular 
circumftantial  likelihood  of  cxifting  fraud 
in  the  individual  cafe,  a  creditor  by  the  im- 
perfeiftipn  of  his  remedy  upon  the  ftatute, 
would  be  driven  into  equity  for  relief, 
where  the  afcfindency  of  his  title  would 
certainly  be  recognized  ^  for,  as  was  ob« 
(0  AabL  ferved  by  Lord  Northington  in  the  cafe  of 
^'^-  Cartridge  v.  Qopp  (2)  before  cited,  ••  no 

man 
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man  is  there  confidered  as  having '  fuch  a 
power  oy^r  his  property  as  that  be  can  de* 
feat  his  creditors  by  a  conveyance  mthout 
gonjideratiohr  It  may  be  remarked  too, 
that  the  very  language  of  the  courts,  decla-i 
ring  a  deed  fraudulent  at  againft  crcdijtors, 
difcovers  it  to  be  their  fenfe,  that  the  ftatut^ 
imports  a  cenftru^ive  fraud  irrciiftibly 
concluiive  in  favour  of  bona  fide  creditors 
claiming  againft  mere  gratuitous  con*» 
veyances  (//) ;  and,  perhaps,  the  Lord 
Keeper  may  be  underwood  in  a  ienfe  cor- 
refpondent  to  this  notion,  when  in  the 
cafe  of  Fletcher  v.  Lady  Sidley  (3),  he  (3)jVeri* 
cxpreiTed  the  inclination  of  his  opinioa  ^^'' 
to  be,  thatt  '^  fraudulent  conveyances  are 
madifo  only  by  the  feveral  ftatutes  made  for 
that  purpofe." 


[a)  Abfolute  fraud  makes  every  inSrument  void  to  all 
intents  and  purpofes.  It  fearches,  penetrates,  and  vitiates 
a  ixdXi{d.^xon  fundamentally.  But  if  fraud  in  this  ahjoluii 
fenfe  were  intended  by  the  ftatute,  with  what  propriety 
could  we  underftand  a  deed  fraudulent  within  the  ftatute 
to  pafs  a  legal  intereftand  bind  a  man's  reprefentatives  \ 
$p  far  is  this  from  being  confident  with  legal  principles, 
that  covin  is  held  to  vitiate  every  title,  however  legiti- 
mate in  its  creation  according  to  the  rules  and  folera- 
cities  %i  law. 

G  g  2  But 
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But  the  partiality  both  of  courts  of  Law 
and  Equity  to  bona  fide  creditors  is  not  ex- 
tended to  all  that  clafs  of  claimants  in  equal 
degree  \  it  loofes  fo  much  of  its  forte,  where 
the  demands  of  creditors  arifc  w^ovifubfe^ 
quent  contra6ls,  as  in  fuch  cafes  to  require 
ibme  acceflbry  indications  of  fraud,  if  tho 
previous  conveyance  be  founded  upon  mo- 
tives of  fuch  probable  fincerity  as  the  affec- 
tions of  confanguinity.  Where  a  man  is 
indebted,  the  fenfe  pf  obligation  to  dif- 
charge  his  debts. may  be  fuppofed  to  prefs 
unceaiingly  upon  a  confcientious  mind;  and 
where  fuch  moral  calls  have  loft  .their  forccj 
no  credit  ought  to  be  given  for  purity  of 
motive  under  the  mbft  plaufible  pretences 
of  inducement.  The  very  proximity  of 
blood  raifes  rather  the  idea  of  confederacy 
than  affeftion  in  fuch  un confcientious 
tranfaftions.  But  a  perfon  uninvolved  rriay 
with  great  reafon  and  juftice  make  provifion 
for  his  children  ;  and  as  the  confideration 
of  blood  is  a  motive  of  fpecific  virtue  and 
agency  in  our  law,  it  is  confiftent  with 
principles  both -moral  and  technical  to 
ftamp  it  with  a  legal  preference  where  it  ts 
oppofed  to  debts  which  'wholly  originate  in 
^  fuhfequent 
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fubfequent  contrails,  and  are  unattended 
with  any  particular  marks  of  profpeftivc 
contrivance. 

It  appears,  however,  from  the  cafes  al- 
ready cited  in  this  volume,  that  although 
fubfequent  creditors  muft  yield  to  Convey- 
ances fupported  by  fuch  privileged  confi- 
flerations  (^),  yet  that  where  a  cafe  ftands 


[b)  What  relations  are  embraced  within  the  fcope  of 
diis  privileged  confideration  may  be  a  queilion.     Con- 
fiderations  to  raife  ufes,  and  the  force  of  the  gift  in  frank 
marriage  extended  to  collaterals,  Lit  t.Se£l.  ly.DyeriSj. 
a. ;  but  it  feems  that  conveyances  by  tenants  by  chivalry, 
in  confideration  of  natural  affeSion  to  collateral  relations, 
wa^not  within  the  32  H.  8.  c.  i.  as  cbildrens  children, 
and  all  the  pofterity  in  linea  reSfa^  were.    Cro.  Jac.  157. 
6  Rep.  75.  77.  and  in  Dyer  296.  b.  it  was  refolved, 
that  baftards  were  not  within  the  meaning  of  the  faid 
aft  32  H.  8.  c.  I.  which,  by  preferment  of  children, 
intends  only  the  lawful  progeny  of  the  donor.     See  allb 
*'J"h^rnton*i  cafe.  Dyer  345.  a.    Confideration  of  natural 
affe(Sion  will  not  raife  an  ufe  to  a  baftard ;  and  fee  Dyer, 
374.  a.  S.  P.    Neither  will  equity  fupply  the  want  of  a 
Furrender  in  behalf  of  a  natural  child.  Prec.  in  Ch.  475. 
But  fee  I  T.  R.  96.  that  baftards  are  within  the  mean- 
ing of  the  marriage  aft ;  and  the  obfervation  of  Buller,  J. 
that  the  rule  that  a  baftard  is  nullius  fiUus^  applies  pojy 
to  inheritances,  and  that  it  was  fo  confidered  by  Lord 
Coke.  .        •   •         . 

G  g  3^  unac- 
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unaccredited  by  thefe  natural  inducements, 
debts  arifing  upon  fubfequent  contrafts 
will  prevail,  by  force  of  the  13  EUz.  againft 
fpontaneous  gifts,  however  juftified  upon 
moral  reafons.  In  the  cafe  of  Jones  v. 
C4)^Ci.  Marjh  (4),  we  have  feen  that  Lord  Talbot 
Taib.  65.  treated  it  as  a  queftion,  how  far  a  court 
of  Equity  could  fet  afide  faniily  fettlemerits, 
tnade  without  any  confideratlon,  as  frau- 
dulent againft  a  creditor  who  lends  hi» 
money  many  years  after  the' fettlemettt  { 
l^t  enough,  perhaps,  has  already  appeared 
in  this  effay  to  (hew  that  fuch  queftion 
has  been  anfwered  by  the  courts  in  favour 
6i  family  fettlements.  It  is  to  be  regret- 
ted that  the  reporters  of  QtLk%^  wherein 
er^itors  have  claimed  again  ft  voluntary 
fcttiements,  have  frequently  omitted  to 
take  notice  of  the  order  of  time  in  the  date 
©f  the  tranfaftions.  Sagittary  v.  Hiief 
Imported  by  Vernon,  leaves  this  faft  un-# 
Iffcertained,  though  we  may  in  part  coUeS 
from  the  argument  of  the  counfel  for  the 
.  |)laintifF,  that  the  origin  of  the  bond  debt^ 
On  which  the  plaintiff  claimed^  was  pof* 
Seriour' to  the  fettlcment  made  by  the 
<}bli^oi^{  and  then,  according  to  the  terais 

a  of 
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of  the  above  diftinclion,  the  fettlement 
could  not  be  fliaken. 

A  remarkable  cafe  was  quoted  at  die  bar 
in  Sagittary  v.  Hide^  which  is  there  called 
LentbalCs  cafe,  and  which  is  to  be  found 
in  Keble  under  the  name  of  Mountford  v. 
Ranie  (5).  Upon  evidence  to  a  jury  in  a  ^5)^*^- 
trial  at  bar,  it  appeai*ed  that  the  plaintiff*? 
title  was  under  a  judgment  on  a  bond 
given  by  one  G.  to  Sir  John  Lenthall,  who^ 
was  fherifF,  and  lefl!br  of  the  plaintiff^ 
which  judgment  was  obtained  on  a  fcire 
facias  againft  the  heir  and  tertenants  claim- 
ing under  the  anceftor  and  obligor.  The 
defendants  fet  up  a  fettlement  by  recovery' 
to  the  ufe  of  truftees  for  fixty  years, 
fubjeft  to  the  difpofition  of  the  grantor. 
Which  conveyance  was  made  fourteen  years 
before  the  anceftor  became  fccurity  for  the 
prifoner.  Keeling  C.  J.  and  Rainsford, 
J.  firmly  agreed,  as  the  reporter  fays,  in 
pronouncing  the  conveyance  fraudulent, 
although  the  plaintiiF  had  only  become  a 
creditor  by  tlie  efcape  of  the  priibner^ 
and  they  affirmed  it  to  be  fraud  appa- 

G  g  4  rent 
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rent(0  in  their  direftions  to  the  jury.  But 
Twyfden  faid  that  there  could  be  no  fuch 
intent  at  the  time  of  the  making  of  the  fct- 
llement,  the  party  not  being  then  jit  all 
indebted,  and  afterwards  only  collaterally^ 
and  the  verdift  found  by  the  jury  corre^ 
fponded  with  Twyfden's  opinion.  Whe- 
ther the  cqI lateral  objecl  of  the  condition 
of  this  bond,  and  the  circumftance  of  its 
being  grounded  on  no  original  debt  or 
©ontratt,  would  now  in  a  court  of  Judi- 
cature attach  a  preference  to  the  opinion 
of  Tvyyfde;i,  is  a  point  that  may  long  re- 
main in  doubt. 

♦.    It  has  been  determined  that  where  da^ 

mages  are  recovered  in  aii  aftioi^. founded 

^•tiy^T^n    ^^^  fnalfficio  (6),  as  where  a  man  is  prole- 

*«",  Eq.     ^uted  by  action  for  criminal  converfation 

»49-  with  the  plaintiff's  wife,  a  conveyance  to 

truftees  for  the  payment  of  debts,  though 

profefledly  intended  to  avoid  the  confer 

.  quenccs  of  the  fuit  commenced,  (hall  not, 

in  equity  ^t  leaft,  be  treated  as  fraudulent 

[c)  It  may  not  be  unufeful  toobfcrvc  that  ^apparent* 
in  lis  legal  fenfe  is  *inani&fi/ 

by 
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by  the  recoveror  in  the  aftion.  But  though 
this  cafe  refembles  that  of  Mountford  v. 
'Beanie  above  cited,  in  the  circumftance 
of  there  being  no  diredl  oiiginal  contract 
before  the  making  the  conveyance,  yet 
all  comparifon  is  at  an  end  when  we 
confider  that  the  point  in  the  laft- men- 
tioned cafe,  which  was  in  chancery,  was 
the  legality  of  the  preference  given  to 
bona  Jide  creditors  upon  contraft,  over  a 
claim  for  fuppliciary  damages.  And  it 
jnay  be  obferved  that  in  Leivkner  v.  Free^ 
man^  the  plaintiff,  though  poftponed  to 
creditors  upon  pecuniary  contrafls,  was 
let  in  upon  the  furplus  after  the  creditors 
by  contra6t  were  fatisfied ;  but  in  Mounts 
ford  V.  Raniey  the  claim  of  the  bond  cre- 
ditor was  radically  fubverted  by  the  ver- 
dict of  the  jury  in  correfpondence  with 
Twyfden's  opinion.  The  import,  however, 

pf  this  cafe  of  Xjewiner  v.  Freeman^  muft  be 
bounded  to  its  particular  charadteriftic  cir- 
cumilances,  and  we  muft  be  cautious  not  to 
confound  with  its  principle  the  cafe  of  afub* 
fequent  creditor  by  contraSl  claiming  againft 
a  conveyance  to  a  truftce  for  the  payment 
oifcbeduled  debts.  Nor,  on  the  other  hartd^ 
yf\\\  the  cafe  fupport  an  inference  that, 

after 
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after  fuit  founded  in  malejicio  has  been  in- 
ftituted,  a  conveyance  by  the  defendant 
for  any  other  purpofe  than  the  payment 
of  bona  fide  fubfifting  debts  upon  contra£t» 
or  for  a  plain  valuable  conflderation,  can 
maintain  itfelf  againft  the  plaintiff's  fub- 
fequent  title  to  damages  by  recovery  in 
the  aflion.  The  decree  of  the  court  vin- 
dicated  only  againft  the  ftatute  13  Eliz. 
the  juftice  and  legality  of  preferring  the 
,  claims  of  prefent  creditors  upon  pecuniary 
contrails,  to  a  future  poffible  right  to 
accrue  by  a  penal  award.  And  we  are  to 
obferve  that  the  convf yance  by  the  defen- 
dant in  Lewkner  v.  Freeman^  was  after  the 
a6lion  commenced  but  before  the  verdift. 
So  that  we  can  by  no  means  infer  from  it 
that^  in  fuch  a  cafe»  fuch  a  conveyance  by 
a  defendant  of  lands  after  verdift  and  be- 
fore judgment,  or  of  goods  after  judgment 
and  before  execution,  would  be  effectual 
againft  the  recoveror  in  the  action  (^. 

Upon 


{J)  For  this  would  be  ftridly  within  the  wordt  of  th8 
fifetute,  being  in  delay  of  an  execution ;  and  fee  Brook 
tit.  CoUufion,  fo.  140.  that  a  gift  of  goods  between 
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Upon  the  whole,  perhaps,  the  true  fpirit 
and  exigency  of  the  ftatutc  13  Eliz.  cir- 
Cttmrcribes  the  cafe  within  the  ftrift  com- 
pafs  of  its  literal  authority. 

It  fhonid  feem  that  the  diftin£lio«i 
above  taken  between  debts  precedent  and 
debts  fttbfefuent  in  the  cafe  of  a  convey* 
ance  by  way  of  family  fettlement,  or  by 
way  of  provifion  or  advancement  (ot  a 
child  or  children^  may  branch  into  a  firb* 
diftindtion  between  6tmznds  fumlamenta/fy 
ori^nating  after  fuch  conveyance,  and  (bch 
as  arife  upon  an  obligation  prior  in  date  to 
the  conveyance^  with  a  condition  io  perform 
feme  collateral  aft;  foritcannotbefiiid>  that 
an  obligor  in  a  bond,  before  the  pecuniary 
dertaand  ariies  by  the  forfeiture,  can  be  ig^^ 
norant  of  his  liability  or  danger,  fo  as  to 
exempt  him  from  the  imputation  of  frau* 
dulent  intent  upon  this  ftatute  of  Eliz« 
And  indeed  if  the  con(lru£tion  of  this 
ilatute  can  properly  be  influenced  by  tech«^ 


judgment  and  execution  in  an  a£lion  founded  on  a  tdrtj  is 
void  at  common  law  if  there  is  no  confideration.  See 
Sllfo  Dyer  295.  a.  that  an  elegit  was  granted  of  landli 
which  the  defendant  in  wej/le  bad  on  the  dajr  of  the  ver^ 
4i£l  given, 

nical 
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nical  reafoning,  it  may  be  remaikcjd  that 
there  is  aprefentdebt  exifting  at  law  imme- 
diately upoa  the  execution  of  the  bond,  the 
condition  being  a  condition  fubfequentonly, 
and  operating  merely  upon  the  remedy,  with- 
out in  any  manner  changing,  diminifhing, 
or  qualifying,  the  debt  itfelf.  And  whether 
the  perfon  making  fuch  voluntary  fettle* 
ment  be  principal  or  only  furcty  in  the 
bond  can  make  no  difference  in  this  view. 
By  attending  to  the  cafq  of  Mountfordy. 
Ranie^  we  perceive  that  Twifden  J.  feemed 
to  apprehend  a  difference,  as  to  the  appli* 
cation  of  the  ftatute,  between  the  caks 
wherein  the  fubje6l  matter  of  the  condition 
is  collateral  to  the  obligation,  and  thole 
wherein,  as  in  bonds  for  the  payment  of 
money,  the  fum  in  the  condition  is  parcel  of 
the  obligation ;  but  the  diverfity  feemed  not 
tp  meet  the  fentirachts  of  the  other  judges, 

• 

But  it  does  not  appear  that  damages 
arifing  upon  a  broken  covenant,  entered 
into  previoufly  to  a  voluntary  fettlement 
made  by  the  covenantor  before  the  breach, 
has  been  confidered  as  entitled  to  the  fame 
extent  of  remedy  pr  relief  at  Jaw  or  ia 
-  equity. 


r. 
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equity;  The  cafe  of  the  Eaji  India  Company 
V.  Clavelet  al.  (7)  is  of  fome  inipofta«ce  to  ^'^ir^*-* 
this  point,  which  cafe  was  (hortly  this.  A. 
agreed  with  the  Eaft  India  company  to  go 
as  Prefident  to  Bengal,  and  entered  into  a 
bond  of  20C0/.  penalty  for  the  perform- 
ance of  articles ;  but  before  he  fet  out  he 
made  a  fcitlcfnent  of  his  eftate,  and,  among 
other  things,  he  declared  the  truft  of  a  term 
of  one  thoufand  years,  to  be  for  the  raifing 
of  5000  /.  as  a  portion  for  his  daughter, 
who .  afterwards  married  J.  S.  whofe  for- 
tune  was  yoo I. per  annum:  J.  S.  before 
his  tnarriage  had  been  advifed  by  counfel 
that  the  portion  was  fufficiently  fecured,and 
afterwards,'on  her  death,  had  in  compliance 
with  her  requeft,  expended  400  /.  on  hcf 
fjiineral,  but  had  never  made  any  fettlement  ^, 

bfi  hel*.  A/afterwards  embezzled  the  goods 
and  flock'  of  the  company  to  a  ^confider- 
able  value,  and*  died  j  and  the  Lord  Chan- 
cellor Harcourt  decreed  in  favour,  of  the 
bond  only,  to  the  atnount  of  the  penalty; 
but  he  Would  not  for  the  fake  of  the  aflual 
damage  fuftained  *  by  the  p/lairitifFs,  arid 
claimed  by  virtue  of  the  articles,'  break 
in  upon  the  fettlement,  which  he  declared 
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to  be  a  reafonabk>  prudent,  «nd  hon^ 
provifion. 

Statutes  and  recognizances  which  ane 
obligations  of  record,  by  wbkh  all   the 
fee-fimple  lajnds,  which  the  conufor  had 
on   the  day  on  yvhich  the  acknowledjg- 
ment  was  taken,  are  liabkji  into  vrhoic 
bands  focver  they  may  afterwards  come, 
whether  by  fale  or  otherwife :  fo  that  by 
this  fort  of  fecurity  for  a  debt,  all  queftioij 
upon  this  flatute  1 3  Eliz.  (^),  as  to  lands^ 
is  avoided.   But  with  refpeft  to  chattels  the 
qafe  peihaps  is  different,  for  ahhough   all 
leafes  and  other  goods  and  chattels  of  the 
conufor  or  debtor  are  liable  to  be  extended 
cither  in  9  fre(h  a<5Uon  of  debt,  or  by  exe* 
cution    immediately    upon    the  ftatute^ 
which  he  has  in  his  poiTeilion  or  to  hi^ 
uiie  at  thip  time  or  on  thp  d^y  of  the  execu- 
tion, yet  it  has  been  holden  th^t  9  banfijidt 
fale  for  v^lufible  coniiderationi   without 
notice  after  j  udgment,  and  before  execu* 
tion,  is  gQCKi  at  common  law,  and  as  it 
(hould    feera    alio    within   the    ftatute 
(8)Vid«     ijEJiz.  (8). 

cafe,  8  Rep.       {a)  Sucb  Creditors  by  ftatute  are  purcbafers  vritbin 
'^''  the  27  El.     Vid.  fupra  393. 
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SECTION    Vh 


A  DISTINCTION  has  bccn  taken  be- 
£\,  twecn  cafes  where  conveyances  arc 
made  by  the  party  himfelf,  and  where  the 
property  is  pui  chafed  in  the  name  of  a  third 
pcrfon  to  whom  the  conveyance  is  originally 
made  by  the  direflion  of  the  purchafer. 
For,  although  there  may  well  exift  in  the 
cafe  lafl:  fuppofed  fuch  badges  of  fraud  as 
will  entitle  to  equitable  relief,  it  has  been 
h61den  not  to  fall  direftly  and  legally 
within  the  provifions  of  tte  ftatute  of 
27  Eliz,  {a\  Thus  where  (i)  L*  pur-  ^O^ady 
chafed  a  manor  in  the  name  of  Lady  G.  "^^  c™* 

'  Car.  350. 


f  (<)  Such  voluntary  donations  by  purchafe  and  original 
conveyance  are  exprefsly  within  the  ftatute  of  i  Jac.  i« 
c.  15.  of  bankrupts,  fo  that  the  cominiflioners  may  fell 
the  lands  fo  purchafed  in  the  name  of  wife,  children,  or 
friendi.  They  are  alfo  exprefsly  within  the  ftatute 
i3  £lu«  c.  4.  by  which  the  lands  of  the  King's  officers 
and  accouatants  were  made  liable  for  their  debts  to  the 
«roira. 

bis 
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his  daughter;  and  afterwards  kept  courts 
nnd  made  leafes  in  his  own  name,  and  con- 
tinued to  take  the  profits,  and  then  fold  the 
manor  to  Sir  S.  M.  and  died,  the  title  never 
having  been  queftioned  by  Lady  G.  in  the 
lifetime  of  her  father;   it  was  refolved  by 
the  court,  that  it  was  not  within  the  ftatute 
27  Eliz.  c.  4.  although  there  were  many 
badges  of  fraud.  And  in  the  cafe  of  ProHar 
(i)  vin.     V.  Warren  (2),   it  was  faid  by  Lord  King, 
t,tFr.ud.     ^Yi2,t  he  did  not   know,   that  it  had  ever 
i^rdKing'i  ^^^"^  determined,  that  if  a  man  being  ia- 
timc78.      debted,  has  an  eftate  originally  conveyed 
to   his  children  by  way  of  provifion  for 
them,  it  fhould  be  fubjeft   to  his  debts. 
The   Lord  .Keeper  Wright    inclined    to 
that  opinion   in  the  cafe  of  Fletcher  v. 
(3)aVcrn.  SidUy  (3),    whcrc  Sir  C.  S.  having  pur- 
f<te°ivcrn.    chafed  a  leafe  of  a  houfe  in  London,  in 
r«.v"^'     which  he  dwelt,  in  the  name  of  Sit'P.'W. 
and  having  taken  a  declaration  of  truft  to 
•permit  Sir  C.  to  enjoy  for  life,   and  then 
to  hold  the  remainder  in  truft  during  the 
fefidue  of  the  term,  the  queftion    before 
the  court  was,   whether  the  leafc  of  the 
•houfe  fo  purchafed  in  truft,   in  the  name 

of 
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t 

6£  Sir  F.  W.,  SirC;  :S.  being  d^cad,  fhould 
be  liable  to  the  •  creditors,  4nd  brought 
into  the  account  of  the  perfonal  eftate.   It 
was  infifted  by  the  counfel  for  the  defend- 
ant'Lady  S.  that  •*  the  leafe  could  not  be 
W^s  of  &r  C  8.  becaufehe  tiever  had  the 
rermih  him^  but  was  only  to  enjoy  for  life, 
the  remainder  being  givefi  to  the  defendant,^ 
for  the  refidueofthe  term;     And  th^t  it 
I)cing  fo  fcttledi  upon  the  punhafe^  it  could 
iibt  be  liable  to  the  creditors  of  Sir  C  :  for 
as,  in  his  life-time,  he  might  have  given  the 
money  to  the  defendant,  fo^  by  the   fame 
reaibn^   he  ipight  dived  a  conveyance  to 
be  made  to  her,  or  a  declaration  of  truft 
for  her  benefit.     And  it  was  faid,  if  a  mart 
purchafes  d^'freehold  eftaie  to  himfelf  for 
lifip^  remainder  over  to  another,  fuch  re- 
maimier  fhaJl  not  he  void  or  fraudulent^ 
even  as  to  creditors   by  bond  or  judg- 
inent;  for  it  was  a  new  pretence  to  fa/ 
that  a  man   may  make  a  purcbafe  frau- 
dulently )    a  man  might  alienf  on  pur- 
pofe  to  defraud  his   creditors,    and  thti 
ftatutes  of  fraudulent  conveyances  would 
reach  fuch  alienation,  but  that  as  to  purcha-^ 
Jing  for  another,  a  man  might  do  it  or  let 

Hb  it 
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it .  alone  at  his  plcaTure  -^   and  to  that 
opinion  the  Lord  Keeper  inclined  (Jti), 

It 


»  M 
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(b)  We  .mud  be  caitful,  however,  not  to  infer  from 
.  tbefe  cafes  thac  a  debtor  can  fcreen  his  property  from  his 
creditors  by  taking  an  original  conveyance  to  another  in 
tYuJlfor  hlmfelf.     It  is  plain  that  creditors  might  reach 
fnch  truft  property  m  a  coinir  of  eqtiit}%  and  in  cafes 
failing  within  the  fiatute  29  C"  2.  of  frauds  and  perjurk% 
by  their  executions  at  law.     And  where,  from  the  cir« 
cumflances  of  the   cafe,  the  fufpicion  of  a  truft  for 
ihe    perfon    advancing  the  money  arifes,   as  in   the 
cafe  of  StUemaH  ^.  Afhdcwriy  before   cited,   from   the 
/I'  *''.^'    want  of  aptitude  in  fuch  original  conveyance  to  tke 
profefled    obje£^  of  the  purcbafe,  a  coart  of  equity 
will  let  creditors  in  upon  the  property-     It  feems,  how- 
ever, that  where  the  Qbjefl  of  fuch  original  convey^ 
ante   is  the  advancement  of  children,  without  any  par- 
ticular badges  of  fraud,   the    children  will  prevail   in 
equity  againft  the  creditors  of  the  parent,  even  tbongh 
be  were  indebted  at  the  time  of  thepurcfaafe :  fucb^  at 
lead,  appears  to  have  been  the  opinion  of  Lord  King  in 
ProSfor  V.  fVarren^zni  the  cfFeft  of  the  cafes  above  cited. 
The  reader  will  obferve,  that  in  the  cafes  of  Lady  George 
and  Fletehrr  v.  Sidlty^  the  property  in  difputc  was  the 
remainder  after,  the  purchafer's  death,  which  was  an 
entire  new  cftate,  that  had  never  paffed  thrGugh  him.  But 
during  the  life  of  the  purchafer,  as  he  had  the  beneficial 
irifereft  for  his  life,  fuch  intereft  was  liable  to  his  crcdz- 
tors :  and  this  probably  was  the  mcanlngof  Lord  Hard* 

wicke^ 
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It  feeins,  alfo,  that  in  fome  cafesi  wlici*e 
a  man  has  only  a  jpdvwcr  over  property  in 
anofhci"^  right,  as  where  he  is  the  huiband 
of  an  executrix  or  ^miniftratrix,  his  con- 

<  II ■        ■  I  ■— ■— .^l ^M— — — — — ^—1 — M^— — — — ^^ 

wickc,  when,  in  the  cafe  i^SiiJe^n  v.  Afidawn^  be  put 
the  cafe  of. a  father  purchatin|;  an  efiate  for  himfelffor 
fais  Kfe,  'with  rcmaincler  to  his  fon  in  'fee,  and  declared  ' 
tbac  itbb  (bould  not  pnsvail  agaidfi  the  creditor.  His 
LKiidAip.i^ppof'Bd  the.^htr  to  beiiving.  .  In  the  cafes 
above  cited  from  Croke  and  Vernon»  the  difpute  was 
whether  the  remainder )iiCM\^  be  aflets  for  the  fatisfa£lion 
of'the  purchafer's  crcfditors. 

.  Where  the  purthidb  hy  the  father  has^b^en  originally 
madie  in  the  fm'a  nam^i  t|ie  father's  eajoyment  of  the 
rents  and  profits  during  his  own  life  has  not  prevented  the 
benefit  of  the  advancement  to  the  child,  by  creating  an 
implication  of  truft  for  the  parent.  See  Elliot  v.  Eltiotj 
1  Chan.  Ca.  231.  and  Lamplugh'^.  Lamplugh^  1  P.  Wins, 
ixx  ;  wbrre  it  was  faid  that  the  father's  taking  the 
pipfits  mull  bo  intended  to  be  done  as  guardian  to  the 
fon.  But  this  conftru£lion  cannot  bfc  made  if  the  fether 
takes  the  profits  after  the  majority  of  the  fon.  Llojd  v, 
Readj  iP.  Wms.  607.  Where  a  purchafe  has  been 
made  by  a  father  in  his  own  and  fon*s  name,  as  in  StiJg" 
man  v.  Afid^xwn^  it  has  beeo-holden  to  be  a  weaker  cafe  in 
favour  of  the  fon,  than  where  the  conveyance  is  taken 
to  theT^  onl'j*  And,  accordingly,  the  fon  has  been  de* 
nied  the  benefit  of  furvivorfhip,  as  againft  a  judgment 
creditor  of  the  father.  See  the  faid  cafe  of  SitUman  v. 
J/bdawn^  a  Atk  481.    Pole  v.  Pok^  i  Vez.  76. 

H  h  2  veyance 


vejranpe  of  any  chattel  icrCereft^  which  was 
affets .in  Jier  hands^.  ^otwithftan^tng  his 
being  ripdeVted  at  th»  .time,  cs^i^^  be 
,     fraudulent  >y4thin  fh*feftatiifi?spf  fi'a#4c|-. 
lent  conveyances.     Thus  in  the  cafe  of 
Ki\^?'       'Ridlerv.  Punter  (d)^  it  was   found  upon 
fpecial  verdicT^,  that  W,^  and"  his  wife  being 
pofl'effed  in  Tighjt  gf  tlip  wife,, pf. .9  Mxnn 
which  (he  had  as:  aditUmftratrit  nd  Ciiheds 
firft  hufband,  and  belng-^ridebtdd^^'tffe^ 
traft,  granted  the  term  to  Coleman, Ifo.tlie  , 
ufe  of  himfelf  and  his  wifiejior^.their  liy^ 
and  after  to.  the  ufe  oiCs^mBfh  iamMf. 
The  creditor  obtaine<l^ JtKlgm«it  a^mft' 
W.  for  his  debt,  and  kW  execution  cf^eri, 
facias  being  awarded  to  the  flieriff,^  he  for 
this  debt  of  W.  fold  the  t?rm  to  tlie  plain- 
tiff in  that  caufe*     The  ijucftion  was,  if 
the  fale  were  good,  on  which  the  opinion 
of  the  court  was  clearly  in  the  negative  j 
for  the  term,  which  was  pofleflcd  by  th^ 
hufband  only  in  right  of  the  wife  as  admi« 
niftratrix,   while  it  continued  in  his  pof- 
feffion  unaltered,  was  certainly  not  exten- 
dible for  his  debt  5    neither  if  the  hufband 
himfelf  had  poflelfed  it  as  executor,  would 
it  have  been  extendible  for  his  proper  debt. 

>So 
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So  that,  by  the  court,  this  grant  was  out 
of  the  ftatutc  3  H.  7.  c.  4.  and  all  other 
if  atutes  of  that  nature  {c). 

Iri4his  cafe,  though  tht  grant  of  the  term 
by  thie  hulband,  had  the-  efFe6l  of  altering 
the  propecty,  yet  the  thing  conveyed  vefted 
originally  in  tlie  grantee,  without  pallmg 
through  the  hufband,  or  ever  having  been, 
Jor  an  inftant,  in  his  abfolute  pofTeflton; 
nor  could  he  be  faid  to  have  patted  with  any 
•property  of  his  own,  in  any  underftandihg 
•or  conftru<5lion  whatever!  He  had  -merely 
Sifpu^er  over  the  thing,* without  any  eRatc 
or  ownerlhip  whatever,  upon  which  the 
claims  of  his  creditors  could  attach.  He 
had  the  right  of  alienation ;  bat  fuch  right 
of  alienation  was  a  power  throwii  iipon 
him  by  the  legal  incapacity  of  his  wife,  and 
his  prerogative  as  hulband,  and  not  de- 
lived  to  him  from  any  urtity  or  community 
of  eftate  or  title. 

1 
If,  however,  he  had  granted  the  term, 

in  tcuft  to  bedifpofed  of  as  he  fhould 

•  « 

'■■  >■■■!  !■■■  ■■  ■■  I      — — — M^^i^—  ■  ■  I 

•  * 

(c)  A  dercription  that  cleacty  incloded  the  13  Eilz. 
C.5. 
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appoint  the  fame,  the  e^ate  in  the  thing 
would  have  been  altered^  .  and  an  equita- 
ble intereft  would  have  been  fet  up  i|i 
himfelf  >  and  though  in  the  former  cafe, 
there  being  no  fraud  either  at  common  law, 
or  upon  the  flatutes,  there  feems  to  haiFe 
been  no  ground  for  a  court  of  Equity  to  in- 
terfere ;  yet  in  the  cafe  laft  fuppofed,  there 
is  authority  for  faying  that,  if  the  hufl>9nd 
were  to  make  a  voluntary  appaintmemtf 
under  fuch  power  referved  upon  the  grant, 
a  court  of  Equity  would  follow  the  rule 
upon  thefe  ftatutes  of  frauduleot  convey* 
.  ances,  by  treating  the  appointment  as  void, 
and  the  interefl:  as  fubjed  to  the  fatisfac«- 
tion  of  the  huiband's  debts.  For  by  the 
alteration  of  the  property>  in  this  cafe,  the 
bufband  would  have  drawn  to  himfeif  an 
eflate  in  the  thing,  and  his  fubfequent 
appointment  would  have  o;  erated  as  an 
equitable  cpnveyance  of  the  chattel  intereft, 
fo  as  to  let  'm  the  check  which  the  law  has 
impofed  upon  all  voluntary  difpolitions.- 

V 

This  reafoning  is  fortified  by  the  cafe 

(5)  1  Vera,  of  AJhfieldy.  Afhfield{^)^  where  it  appear- 

ed  oh  the  Matter's  report,  that  Sir  John 
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Afhfield  by  deed  had  affigned  the  perfonal 
cftate,  to  which  the  defendant  his  wife 
was  entitled  as  executrix  of  her  former  huf- 
bandy  to  truftees  upon  trUft  for  fuch  ufes» 
intents,  and  purpofes,  and  for  fuch  per- 
fon  and  perfons  as  he  by  deed  or  will 
ihould  dire£l  or  appoint^  and  in  default 
of  fuch  appointment,  in  truft  forhimfelf, 
his  executors^  adminiflrators^  and  afl;gnst 
and  afterwards  by  his  will  devifed  his  eftate 
to  his  wife  and  children,  and  died.  The 
court  determined  that  the  property  was 
altered,  and  the  truft  being  general,  as 
he  fhould  direSl  or  appoint,  he  was  owner 
in  equity^  and  had  the  power  and  difpofal  ^ 

of  his  eftate  during  his  life.  And  becaufe 
the  difpoiition  and  appointment  of  it, 
which  Sir  John  Afhfield  had  made  to  his 
wife  and  children,  was  but  in  the  nature 
of  a  legacy,  and  no  notice  was  taken  in 
the  will  of  the  power  of  appointing,  it  was 
decreed  to  be  aflets,  and  liable  to  the  de* 
mands  of  creditors, 


Hh4 
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UT  in  looking  into  the  authorities  on 
voluntary  appointments  under  gene- 
ral powers,  the  principle  of  the  cafe  of 
AJhfield  V,  AJkfitld  laft  above  cited  ap- 
pears capable  of  expanfion ;  for  whether 
the  power  had  been  executed  by  deed 
or  will,  the  deter minati on i  according  to 
the  grounds  of  the  refolution  in  Townfind 
o)  zvet.  V.  Windham  {\),  and  other  catcs,  ought  to 
have  been  the  fame.  The  circumftance$ 
of  the  cafe  of  Loid  Town/end  v.  IVindbam^ 
as  f^r  as  it  regards  the  point  nqw  under 
confideration,  were  4s  IpUow  :  J.  W.  A, 
being  entitled  to  a  very  large  eilate 
for  life,  remainder  to  his  firft  and  every 
other  fon  in  tail  male,  remainder  to  hi$ 
nephew  W.Windham  intaiU  with  limita«* 
tions  over,  and  having  only  daughters,  and 
no  probable  expeftatioii  of  fons,  after  the 
marriage  of  his  nephew  executed  an  inden* 
Jure  of  demife,  in  performance  (as  it  fet 

forth) 


forth)  of  certain  promifes  and  ^greementt 
made  by  the  uncle  before  the  marriage^ 
whereby  he  let  htm  into  immediate  polfcfnon 
pf  part  of  the  eftate*  without  payii^  any 
thing  for  it ;  •  but  W.  Windham  thereby  co^ 
yenanted  that  if  by  the  fettlor's  death,  with* 
out  iflue  male,  it  (hould  happen,  that  W^ 
Windham  or  any  of  the  heirs  of  his  body 
fhould  ever  cpme  into  poflcflion  of  the  eft^te^ 
he  would  permit  fuch  perfon  as  the  teftatof 
ihould,  by  deed  or  will  in  his  lifetime,  ap* 
point  for  that  purpofe,  to  enter  and  receive 
the  rents  and  profits  of  the  eftate,  for /b  long 
^  time  as  W.  Windham  (hould  enjoy  it  in 
the  uncle's  lifetime.  Afterwards  the  uncle, 
by  deed,  dire£ted  all  and  fingular  the  lands, 
tenements,  manors,  and  hereditaments, 
and  all  hjs  e(late»  title,  right,  and  intereft, 
to  S.  C  his  heirs,  executors,  adminiftra* 
tors,  and  afligns,  to  take  the  rents  and 
profits  thereof,  from  and  immediately 
after  his  death,  in  truft  neverthelefs  to 
and  for  the  fole  and  feparate  ufe  of  Cathe- 
rine, his  daughter,  her  heirs,  executors,  and 
adminiftrators.  After  the  uncle's  death  a 
bill  was  brought  by  his  creditors  for  an 
account  and  fatisfa£tion  out  of  his  affets. 

.    An 


^4j  Voluntary  Execution  of       Ch.  IV, 

And  the  queftion  was,  whether  Catherine 
the  daughter  fliould  take  the  benefit  in- 
tended her  by  this  appointment,   or  the 
intereft  under  the  power  (hould  be  liable 
to  the  creditors  of  the  deceaied, 

Lord  Hardwicke,  in  this  cafe,  ftrongZy 
denied  the  diflinSlion  which  was  attempted 
tobeeftablifhcd  between  an  ap{)ointment  by 
will  and  an  appointment  by  deedy  which, 
hefaid,  would  elude  the  rule  of  jufticc  by 
which  the  court  was  governed  in  thefb 
cafes.     If,  faid  his  Lordftiip,  there  is   a 
power  to  execute  by  deed  or  will,  though 
it  be  executed  by  will,  it  operates  not  as  a 
will  {a)  to  that  purpofe,  but  as  an  appoint^ 
ment^   and  not  as  an  appointment  of  a 
man's  own  aflets,  but  of  the  eftate  of  ano- 
ther.    And  his  Lordftiip  finally  decreed, 
that  the  daughter  could  have  no  fpecific 
lien  upon  the  fund,  unlefs  there  was  a  fur- 
plus  after  debts  paid  i  and  that  the  ap« 
pointment  was  void  againft  the  creditors, 
lor  whofe  benefit,  whatever  arofe  by  the 


[a)  Vid.  Bath  and  Montagui^t^K^.  3  Chan.  Ca.  100. 
per  Lord  C.J.  Holt. 

deed 


i 


1 7,  ^cwefs,^  Appaintmtnt^  47J 

deed  oat  of  the  cftate  of  W.  Windham 
ought  to  be  confidered  as  part  of  the  gene- 
ral affets  0^  the  deceaied. 

The  fame  doctrine  has  prevailed  where 
the  fubje6i:  of  a  power  of  appointment  h^s 
been  merely  ^fum  of  mmej^  as  appears 

by  the  cafes  of  ^bompfon  v.  3W»^  (2),  ^'^1^*1:^ 

Lafcelles  v>  La^y  Cornnvallis  (3),  Hintofl  *  vcm. 

.  y.  Tiy^(4)>   Pack  v.  Batburfi  (5),    and  0)Prec.in 

^rougbtgn  v.  "Troughton {(>)•    It  is  to  be  iT^^^* 

pbferved,  howevei",  that  thefe  were  all  cafes  ^^^'  ^  ^^^ 

of  general  powers  by  which  the  appoint-  ^^5* 

ment  was  unreflrained  to  any  particular  ^69. 

objefts  (^),  for  where  the  perfons  to  be  be-  65^^  ^^^ 
pefited  are  defcribed  by  the  power,  there 
is  no  pretence  or  femblance  of  owner/hip 

% 

{jk]  In  the  cafe  of  Hintm  v.  Toye^  i  Atk.  4.65.  ^ihe  cfp- 
atlon  of  the  power  was  conpled  with  a  recommendation 
to  the  appointor  to  appoint  to  charitable  ufes,  but  it  was 
]eft  optional  with  him  to  purfue  the  recommendation  or 
not*    Ancj  the  court  declared  that  as  he  had  the  power  \ 

of.  giving  it  to  whom  he  pleafed,  he  was  undoubtedly 
the  owner  of  it ;  and  the  intereft  was  decreed  to  be 
liable  to  his  creditors,  though  an  appointment  had  been 
made  to  the  children  of  a  poor  clergyman*  and  exprefled 
|o  be  in  purfuance  ot  ti^  diredion  of  the  perfon  giving 
the  power.         • 

in 
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in  the  appointor^  fo  as  to  raife  a  title  in 
lits  creditor^  as  againd  his  voluntary  ap- 
pointment. But  where  a  man  has  iiich  a 
power  of  difpofition  over  an  eftate,  or  in- 
tercft  as  enables  him  to  vcft  it  in  his  own 
fcprefentatives,  a  court  of  equity  will 
confider  this  as  an  ownerjbip,  for,  as  was 
faid  by  Mn  Verney,  Mafter  of  the  Rolls, 
in  the  cafe  of  Hinton  v.  Toye^  there  arc 
three  ways  in  which  property  may  be 
exercifed, — by  enjoyment  in  one*s  own 
right,  by  transferring  a  right  to  another, 
and  by  reprefentation. 

Where  a  general  power  of  difpofition  is 
given  to  a  man  to  be  exercifed  or  not  as 
he  pleafes,  until  he  executes  the  power  he 
does  nothing  to  affirm  [c)  the  intcreft  in 
himfdf,  fo  as  to  conftitiite  it  aflets  for  the 


(r)  But  where  he,  from  whom  the  eftate  moves,  it* 
fervcs  a  power  in  any  manner  to  Hmit  any  eftate  or 
eftates  by  his  will,  the  whole  fee  fimpleis  in  hina  ;  fo 
that  any  aft  he  does  to  difpofe  of;thc  eftate  will  hinder 
him  from  executing  his  powier,  per  Hoh  C.  J.  in  Batb 
V.  Montague^s  cafe  ;  vid.  3  Chan.  Ca.  100.  and  if  he  do 
no  aft  and  make  no  will,  the  fee  finjpic,  of  courfe,  de- 
fcends  through  him. 

benefit 


I 
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benefit  of  his  creditors.  But  where  he 
has  made  a  voluntary  appointment^  the 
court  of  Chancery  confiders  a  tranfitory 
ownerfhip  as  g^in^d  to  a]ppbiitt'or  by  this 
a6l  of  difpofition^  but  ftops  the  intereft  in 
its  paflage  to  the  appointeey  and  turns  i|: 
into  that  channel  in  which  in  confcienct 


4    t    I    .  •      4 
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SECTION  vin. 


THK  validity  of  bonds  are  more  ire* 
quently  the  fabjedtof  dtlcufCon  andde* 
termination  in  courts  of  equity  than  of  law: 
for  every  bond  imports  a  fufficient  confi- 
deration  at  law,  but  a  court  of  equity  repels 
a  voluntary  bond  from  its  rank,  and  poft- 
pones  it  to  debts  {a)  upon  valuable  con- 
(i)Prtc.m  tiafts  (i).      While   the  oblieation  refls 

Chan.  17.  \  rv        t  • 

lAik.  293.  merely  m  contract,  there  is  no  opportunity 
for  a  creditor  of  the  obligee  to  difputc 
its  force  in  a  court  of  law,  for  until  it  has 
paffed  by  regular  litigation  in  rem  judica^ 
tam^  there  is  no  proper  fubjecl  of  conteft 
between  the  oppofite  claimants,  at  leaft 
during  the  life  of  the  obligor.    When  the 


{a)  There  is  a  cafe  in  Bamadiflont  wherein  it  is  faid 
that  the  court  was  of  opinion  that  a  bond  given  by  the 
eldeft  Ton,  in  purfuance  of  a  promife  made  by  him  to  his 
father  a  little  before  his  death,  to  the  executor,  by  way 
of  provifion  for  his  younger  brothers  and  fillers,  cannot 
be  called  a  voluntary  bond.  Barnard,  397*  Eaks  v. 
Gef. 

voluntary 
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-volufitary  obligee  is  prepwcd  to  gralp  the 
property  by  his  execution,  he  is  then  in  a 
predicament  to  difpute^  or  to  have  his'claiin 
difputed  byt  a  creditor  of  his  obligor^  and 
the  fubjedt  of  an  adion  between  them  may 
rife  out  of  their  contending  executions,  to 
decide  their  pretcnfions  upon  the  foott  of 
fraud  within  the  flatute  of  Elizabeth. 

In  actions  againft  executors,  the^ueA* 
tion  of  fraud  within  the  ftatute  1-3  Eliz> 
upon  voluntary  and  cpllufive  oUigaibons, 
isfooner  matured;  for  as  the  executor. may 
in  fome  cafes  plead  an  QUtftanding  bond 
in  anfwer  to  aftions  upon  the  debts  of  his  ' 

tcftator  (^),  an  occadon  is  then  afforded  t6 

I ■ ■ ■ r I  11  III!    m     iii'.B 

{b)  In  Philips  V,  Echard^  Cro.  Jac.  8.  35.  where  an 
executor  pleaded  a  bond  outftanding  againft  his  tefiatQr, 
be}'ond  which  he  had  not  aflets,  and  omitted  to  fay  that 
it  was  for  a  true  and  juft  debti  the  plea  was  holden  good 
without*  fuch  an  arennent,  for  it  was  faid  it  fliould  be 
intended  that  it  was/r^  ven  etjufto  dtbito  until  the  con* 
trary  was  (hewn.  But  in  feveral  cafes  the  omiffion  of 
tlie  averment  above-mentioned  has  been  holden  a 
fufRcient  around  for  a  fpecial  demurrer;  vid.  9  Rep', 
109,  Cro.  Jac.  182.  625.  But  it  fiiould  feem  that 
the  additioa  or  omiflionof  this  averment  cannot  fob^ 
ilantially  aSe£l  ihe  cafe,  though  perhaps  the  form  of  thf 
.replication  may  in  fome  meafure  depend  upon  it  j  vid.  I 
Brownl.  50. 

the 
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fhc  i(ma  fidi  creditpr  to  controvert  the 
veritjr  and  honefty  of  the  contract  on 
wfaich  the  pretended  obligation  was 
grounded.  But  the*  contending  clairhs  of 
creditors  upon.  vohintarjT  and  yaluable 
debts  and  obligations,  as  they  are  gene-^ 
rally  implicated  with  matters  of  difcovery 
and  account^  are,  as  before  remarked^ 
ufually  agitated  in  courts  of  equity,  where 
at  rufk  Very  favourable  to  juftice  is  tenici- 
oufly  Dbferved  of  poftponing  all  voluntary 
inftnaments,  however  biridirig  in  their  na* 
ture, «)  dtbts  arifing  upon  honcftahd  valu- 
able confide  rations.  The  cafe  of  Loeffes  v^ 
(i) Prtc. in  Lewin  et  al.{2)^  is  one  of  the  ftrongeftin  the 
Giib.'Eq. '  books  to  (hew  the  preference  which  courts 
xE^Abr.  of  equity  give  to  the  ftfength  of  the 
adual  confideration  above  that  which  the 
obligatory  form  of  an  inftrumcnt  fupplies  j 
the  circumftances  of  which  cafe^  as  far  as 
regards  the  prefent  queftion,  were  briefly 
as  follow  :  A  man,  upon  the  marriage  of 
his  wife's  daughter,  to  whorn  he  was  in- 
debted, but  not  to  the  amount  of  the  por- 
tion expe£l:ed  by  the  intended  hufbdlnd,  made 
a  verbal  promife  to  the  hufband  to  pay  him 
four  thoufand  pounds^  and  paid  him  all  but 
5  fifceea 
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fifteen  hundred  pounds,  and  fome  time 
afterwards  executed  a  bond  for  payment  of 
the  fifteen  hundred  pounds,  which  he  (hewed, 
together  with  his  will,  to  the  hufband,  to 
whom,however,  he  did  not  deliver  it,  but  kept 
it  by  him  until  his  death.  It  was  afterwards 
found  with  his  will  His  creditors  upon  Am- 
ple con  trafl:  took  out  adminiftration,  and  the 
hulband  becoming  a  bankrupt,  bis  credi- 
tors exhibited  their  bill  to  have  the  benefit 
of  the  bond :  but  Lord  Chancellor  Har- 
court  decreed,  that  this  bond  was  to  be 
looked  upon  as  a  voluntary  contra£t,  be],ng 
not  made  in  purfuance  of  any  agreement 
in  writing  on  the  marriage(^),  nor  put  into 
the  power  of  the  hulband,  and  that,  there- 
fore, it  was  to  be  regarded  as  fraudulent 
and  void  as  againft  creditors  even  upon 
fimple  contradl. 

If  . 


(r)  It  Teems  that  coarts  of  equity  will  not  compel  exe-* 
cution  of  a  parol  promife  made  gfter  marriage,  in 
purfuance  and  confirmation  ot  a  parol  engagement 
entered  into  befon  marriage,' ^n  as  againll  the  party 
himfcif  or  thofe  voluntarily  claiming  under  him,^unlefs 
pofitive  fraud  and  circumvention  can  be  eftabliflied  in 
l^roof;   vid.  Montacutf  v.  Maxwell^  tP.Wmt.  61 8. 

n  But 


H7 
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If  this  cafe  had  wholly  lefted  upon  the 
chxumftance  of  the  want  of  validity  in  the 
promile  which  was  made  upon  the  mai«- 
riage,  (as  being  only  by  parol  and  void 
within  the  ftatute  of  frauds),  it  would  be 
carrying  the  exigency  ot  a  valuable  confi- 
deration  to  a  rigorous  extent  in  equity, 
and  beyond  the  Icrupulofity  of  the  courts 
of  common  law :  for  wc  have  feen  in  the 
(3)  2  Lev.  cafe  of  Lavender  v,  Blackjlone  (3)  fo  often 
before  cited,  that  a  promife  by  an  infant, 
though  {performance  thereof  is  not  compella- 
ble at  law,  is  held  to  be  a  confideration  for  a 
fubfequent  fcttlement  fufficient  to  uphold 
it  againft  creditors  or  purchafers :  and  by 


But  in  the  fame  cafe  reported  in  i  Str.  236.  it  was  faid  by 
Lord  C.  J.  Parkerupon  the  amended  proceedings,  that  the 
cafe  Was  very  much  altered  from  what  it  was  at  firft, 
when  it  ftood/>«rr^uponthe^tfrtf/promife,fmceit  appear- 
ed that  there  was,  in  truth,a  promife  \n  writing  after  mar- 
'^g^  gronndcd  upon  the  /<7r^/proniife  before.  That  it  had 
been  frequently  determined  that  ^parol  promife  on  mar- 
riage was  a  fufficient  confideration  to  fupport  a  fettlement 
after  marriage  ;  fo  was  it  a  fufficient  confideration  to 
cftablifh  a/>r^wj/>  in  ttT/V/;?^  after  marriage.  In  BreuM' 
fmith  V.  GilhorfiCy  2  Str.  738.  the  perfons  direftxng  the 
fcttlement  after  the  marriage  had  neither  of  them  made 
the  parol  promife  before  the  marriage. 

3  a  fub- 
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a  fubfequent  cafe  (4)  reported  a! fo  by  Le-  {A)ciirky. 
vinz,  it  appears,  that  where,  the  wife  having  1  'utlii. 
a  real  eftate,  and  the  hiilband  Being  in  debt, 
he  promifed  her,  thdt  if  (he  would  join  with 
him  in  the  fale  of  her  land,  and  perffitt 
him  to  receive  the  money  for  the  ufe  of  his 
trade,  he  would  leave  her  400/.  at  Ki^ 
death  :  this  promife,  though  Hot  bindiilg; 
was  held  to  be  confideratioh  enough,  to 
fupport  an  obligatidn  made  fix  months 
afterwards  to  a  ftranger,  conditioned  to  pay 
his  wife  300/.  after  his  death.  And,  by 
the  diredionof  Hale,  C.  J.  the  juiy  found 
the  obligation  not  fraudulerit  againft  cre- 
ditors. The  reader  will  recollect  the  cafe 
of  Dundas  v.  Dutens  (5),  cited  in  a  former  (5)  r  Ve«. 
part  of  this  effay,  wherein  the  ftatufe  of  '^ ' 
frauds  being  infifted  upon  as  vj^cating  a  parol* 
agreement  before  marriage,  fo  as  to  deftroy 
the  valuable  foundation  for  the  fettlement 
made  after  marriage,  putfuaiit  to  fuciJ 
agreement,  the  Lord  Chancellor  Thur- 
low  would  not  allow  the  objefl'ion  to 
prevail.  We  obferve,  howevefi  that  the  iri^ 
validity  of  the  engagement  before  marriage 

arifingfromjthe  wantof  a  written  inftfumentr 
was  not  theyfo^Z^ground  of  the'dfecil[ioh  of  the 

I i  a  above- 
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above-mentioned  cafe  of  Loeffes  v.  Lewin^  but 
that  the  non-delivery  of  the  deed  made  after 
marriage  was  amoqg  the  reaibns  of  the  de- 
eree^and^  perhaps^  the  mc^ft  prevailing  5  for 
this  has  always  been  regarded  in  equity  as  a 
leading  feature  of  fraud,  and,  if  not  quite 
enough  of  itfelf  to  vitiate  a  tranfadtion  in 
the  confideration  of  the  court,  yet  as  lending 
great  ftrength  to  flight  argumentative  cir- 
cumflances. 

•  * 

(6)  prec.  in       Thus  in  the  cafe  of  }Fard  v.  Lant  (6\ 

where  a  father  executed  a  voluntary  bond 
to  one  of  his  daughters,  without  any  con« 
dition  and  payable  immediately,  but  always 
kept  it  by  him,  and  fome  proof  alfo  appeared 
of  its  having  been  given  merely  to  fcreen 
himfelf  from  taxes  5  the  bond  was  fet  afide 
even  againft  devifees.  How  far  the  force 
of  the  two  ingredients  in  the  cafe  of 
Loeffes  v.  Ltvfin  will  juftify  the  decree 
upon  the  principles  of  other  cafes,  the 
reader  may  determine  for  himfelf,  after 
carefully  diftinguifliing  between  the  cumu- 
lative force  of  circumflances  that  prefs 
tovyards  the  fame  conclufion,  as  in  the 
ca^  of  Ward  v.  Lant^  and  the  divergent 

inferences 


I 
I 
/ 
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inferences  from  two  unconncftcdfafts that, 
without  fortifying  each  other,  agree  only  in 
their  common  tendency  to  invalidate  the 
inftrument. 

We  are  to  obferve,  alfo,  that  though  in 
Ward  V.  Lant^  the  retention  of  the  bond  in 
the  hands  of  the  obligor,  when  co- operating 
with  other  teftimony,  induced  the  court  to 
fet  afide  the  inftrument  as  againft  devifees, 
yet  that  in  other  cafes,  where  it  has  occur* 
red  as  the  fingle  objedlion,  it  has  hot  given 
preponderancy  to  the  claims  of  other  vo* 
lunteers  claiming  under  fubfequent  in- 
ftruments  (7) ;  and  that  though  the  bond,  11^5.'  ^'*^ 
in  the  cafe  of  Boughton  v.  Boughton^  ^M^l^fJ* 
where  it  was  kept  in  the  hands  of  the  ob« 
ligor,  was  declared  to  be  bad  as  againft: 
creditors,  if  any  fuchhad  difputed  it,  yet  that, 
in  that  cafe,  beingat  the  fame  time  voluntary, 
it  would,  without  adverting  to  the  fa£l  of 
retention,  have  been  clearly  unavailing  as 
againft  all  peribns  claiming  upon  valuable 
confideration. 

Thus  it  feems  to  be  clear  that  voluntary 
bonds  will  takeplace  befoie  legacies,  and  are 
not  to  be  difputed  by  executors  or  adminif- 
trators,  unlefs  fome  creditor  will  thereby  be 

1  i  3  deprived 


\ 
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deprived  of  his  debt ;  and  in  the  before- 
mentioned  cafe  of  Boughton  v.  Boug&fon,  wc 
find  the  court  of  Chancery  carrying  its 
rcfpeft  for  thefe  folcmn  fecurities  in  favour 
of  volunteers  fo  far,  as  even  where  the 
bond  had  never  been  delivered  to  the  ob- 
ligee, to  fet  it  up  againft  the  fubfequcnt 
voluntary  difpofitions  of  the  obligor  (J)* 
And  where  a  voluntary  bond  has  been  given 
up  to  be  cancelled,  a  court  of  Equity  has 
compelled  execution,  if  no  creditor  in  the 
cafe,  and  where  there  was  a  meritorious 
confideration  to  fupport  the  inftrument  i 
a  ftrong  inftance  of  which  is  furnifhed 
(8)ivern.  [jy  the  cafc  of  Beard  V.  Nuttball  {%") ^ 
where,  a  voluntary  bond  after  marriage 
having  been  entered  into  by  a  hufband, 
to  fettle  a  jointure  upon  his  wife,  and 
the  jointure  being  fettled  and  the  bond 


{d)  It  is  true,  that  in  Nahlred  v.  G'llham^  I  P.  Wms. 
577.  where  an  old  woman  had  executed  a  volunraiy 
deed,  which  fhe  kept  hy  her,  and  her  nephew  had  yj/r- 
rtptitiouf.y  gotten  a  copy  of  the  deed,  the  original  of 
which  the  lady  afterwards  deftroyed  ;  I-K>rd  Macclef- 
field  revcrfcd  the  decree  of  the  Mafter  of  the  Rolls,  who 
had  declared  in  favour  of  the  copy  ;  but  that  cafe  ftands 
upon  its  particular  circumftances. 

given 
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given  up  to  be  cancelled,  and  the  wife,  aft6f 
the  hufband'^  death,  being  cvifttd  of  the  • 
landfettled,  the  court  decreed  the  jointure  to 
be  made  good  oiit  of  the  hufixind's  per- 
fonal  cftate.  The  various  cafes  (g)  of  ac-  (9)vid. 
count  arid  fatisfa6lion  decreed  to  phiintiffs  1^7.' " 
in  the  court  of  Chancery,  on  bonds 
given  as  prcemia  pudicttia  arc  examples  of 
the  fame  kind.  That  court,  too;  has  fome- 
times  regarded  bonds  as  (landing  ic^^^jZ/jf  upon 
good  conlideration,  though  the  fum  fecured 
has  been  greater  than  the  fum  given ;  for 
it  was  faid  by  Lord  Hardwicke,  in  the  cafe 
of  Blount  w.  Doughty  (ro),  that  the  court  (^o)3Atk. 
would  not  meafure  the  confideraticn  of 
debts  of /Z?^/. kind,  by  exacl  rules  of  pro- 
portion of  value,  but  if  fuch  a  contrafl  was 
fairly  entered  into,  without  any  circum- 
ftance  of  fraud,  it  muft  be  looked  upon 
as  made  upon  a  good  confideration.  To 
be  fure,  added  his  Lordlhip,  where  there 
is  any  fymptom  of  fraud,  or  intention  to 
cover  fomething  from  creditors,  the 
court  will  not  fuffer  it  to  prevail.  It  feems,^ 
too,  that,  though  the  identical  confider- 
ation of  a  bond  fail,  yet  if  the  obligee  has 
the  full   benefit  of    his  '  agreement,    the 

Ii4  court 
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court  of  Chancery  will  fupport  the  obli* 

(iT)vid.    gat'ion(ii)«     But  it  has  been  laid  down 

Md  cLaf'  as  the  rule  of  that  courts  that  where  a  bond 

***'•♦*'      is  claimed  in  confideration  of  money  lent, 

and  the  obligee  fails  in  proving  the  a£loaI 

confideration  alleged^  he  (hall  not  be  al«' 

lowed  afterwards  to  fet  up  the  inftrument 

as  a  voluntary  bond  upon  meritorious  conr 

(ti)iA)tk.  fideration(i2)* 
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SECTION    IX. 

/ 

WITH  regard  to  judgments  by  confef- 
fion,  where  they  are  given  by  way 
of  collateral  fecurity,  it  is  clear,  upon  prin- 
iciple,  that  they  can  ftand  in  no  higher 
confideration  than  bonds,  as  to  their  vali-* 
dity  within  thefe  ftatutes.  If  the  bond 
be  voluntary,  9  judgment  confefled  upon 
it  wijl  likewife  be  voluntary.  Thus  in  the 
ic^fe  of  Faire^eard  ( i )  v.  Bowers^  where  a  (0  Prtc.  la 
freeman  of  London,  having  three  baftard  xVcro.  * 


201. 


children  by  J.F.  entered  into  a  bond,  and 
afterwards  confefled  a  judgment  to  her  for 
j^ooo  /.  defeafanced  for  payment  of  500/. 
within  fix  months  after  his  death,  to  be 
divided  equally  among  the  children ;  it  was 
decreed,  that  the  judgment,  being  volun-r 
tary,  (hould  not.  prevail  againft  debts  by 
fimple  contract,  nor  againft  the  claim  of 
the  widow  for  her  cuftomary  part. 

•  And  in  a  cafe  (2)  before   Holt  C.  T.  W  ho% 
jvhere    goods    having    been    taken    in  ▼•  — 

execit- 
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execution,  which  were  in  the  poffeffion  of 
the  plaintiff  under  a  bill  of  fale  from  G. 
the  plaintiff  brought  his  aftion,  and  the 
defendant  infifted,  that  the  btll  of  fale  was 
fraudulent  againft  him,  he  being  a  credi- 
tor by  judgment,  it  was  faid  by  the  Chief 
Juftice,  that  if  the  judgment  was  upon  a 
point  triedy  the  confideration  for  it  needed 
not  to  be  proved,  but  it  fhould  be  intended 
goodj  but  if  it  were  a  judgment  by  con- 
feffion,it  ought  to  be  proved  to  have  been  for 
a  juft  debt,  otherwife  it  fhould  not  over- 
throw the  fale,  even  though  the  fale  were 
fraudulent,  for  it  is  good  againfl  all  but 
creditors  for  a  juft  debt,  bona  fide  due. 

But  although  a  judgment  be  confelled 
upon  a  jufl  debt,  it  may  yet  be  fraudu- 
lent; for  though  the  debt  \it  bona  fide  ^\Sity 
the  judgment  quoad  other  creditors  may  be 
mala  fide  confejfed,  i.e..  may  be  confeffed 
with  intent  to  delay,  hinder,  or  defraud 
others  of  tieir  jufl  and  lawful  aftions, 
and  fuch  intent  is  to  be  colle6ted  from 
the  circumflances  of  each  cafe.  But  it 
fhould  always  be  remembered  that  under 
the  ftatute  13  Eliz.  c.  5,  the  mere  prefer- 
ence 
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I  ence  of  one  creditor  to  another  is  not  a 

ground   to  impeach   the  tranfadion  {a\ 

although  in  certain  cafes  a  more  rigorous 

rule  in   refpecl   to  thefe  preferences  has 

been  generated   by    the    policy    of   the 

bankrupt  laws(^).     Though  a  man  be 

fued 


(a)  Vid.  i\i^c^h^  oi  HoJbird  v.Anderfony  5  T.  R.  235. 
and  EJiwick  v.  CaiUaud^  ibid.  420.  and  vid.  Jones  62. 
Recovery  with  legal  caufe^  though  with  confent,  not 
covinous. 

(^)  It  feems  that  every  fraudulent  conveyance  by 
deed)  within  thefe  (tatutes  13  and  27  Eliz.  is  an  aft 
of  bankruptcy,  vid.  Hajjel  v.  Simpforiy  Co.  B.  L.  85. 
and  cdnfequently  fraudulent  againfl  the  aOignees,  but 
the  convcrfe  of  this  petition  will  not  hold.  A  man,  vari- 
oufly  indebted,  may  convey  all  his  property  to  a  parti- 
cular creditor  whofe  debt  covers  their  value,  without 
bringing  himfelf  within  the  iiat«  I3£l.  c. 5.  unlefs  the 
tranfafiion  be  diftinguifhed  by  other  indications  of  fraud; 
but  fuch  a  conveyance  by  a  trader  is  a  fraud  upon  the 
general  policy  and  defign  of  the  bankrupt  laws,  and  will 
therefore  be  an  a£l  of  bankruptcy,  and  fraudulent  againlt 
the  aflignees.    1  Burr.  407.  477*     Dougl.  282, 

And  an  aflignment  of  all  a  trader's  eflefis^for  the 
benefit  of  ail  his  creditors  has  been  holJen  an  a£l  of 
bankruptcy,  and  confequently  fraudulent  as  againfl  the 
s^Tignees,  uolefs  all  aflent  to  the  deed,  though  the  perfons 
executing  the  deed  can  never  themfelves  fet  it  upas  an  aft 
of  bankruptcy.  Vid.  Co.  B.  L.  86.  But  fuch  ads  are  not 
ntcejfarilj  fraudulent  within  the  Ilatute  13  £liz.  c.  5.  They 

are 
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fued  to  judgment  and  execution  by  one  of 
hiscreditors,  it  has  been  holdenthat  he  may 

yet 

are  fraudulent  within  the  bankrupt  laws  from  in  inferml 
contemplation  of  bankruptcy  in  tne  conveyer,  ivhich 
principle  of  conftru^ion  will  extend  to  a  conveyance  of 
only  part  of  a  trader's  efTeds  to  a  fair  creditor,  a  P. 
Wms.  427.  13  El.  c.  7.  f.  12. 

The  ads  conAitutive  of  the  fraud  within  the  bank- 
fopt  laws,  whereon  a  commiflion  can  be  grounded,  are 
declared  and  defined  by  pofltive  laws,  and  cannot  be 
taken  by  inference ;  therefore,  although  many  fraudo* 
lent  tranfaflions  within  the  flatutes  of  fraudulent  con- 
veyances are  not  of  themfclves  afls  of  bankruptcy,  yet  it 
may  be  faid  that  all  a£ls  of  1  debtor  which  are  f/audu- 
lent  within  the  ftatute  13  El.  c.  5.  are  void  as  againft 
aflignees,  under  the  flatutes  of  bankrupts.  And  tbe 
true  reafon,  as  appears  from  the  cafes,  why  many  tranf- 
adioos  are  fraudulent  within  the  ftatutes  of  bankruptcy, 
whicharenotfo  within  the  flat.  I3£liz.  c.  5.  of  fraudulent 
conveyances,  is  becaufe  whatever  is  done  in  fr^fpe^f  of 
bankruptcy,  and  has  a  plain  tendency  to  obviate  its 
confequences,  is  done  with  premeditated  oppofition  to  a 
flatute  law.  The  flatutes  of  bankruptcy  anxioufly 
provide  for  the  ^y«j//Vy  of  creditors;  a  preference,. there- 
fore, given  to  a  creditor  in  immediate  contemplatUn  of 
bankruptcy,  merely  as  a  concerted  preference,  is  frau- 
dulent within  thefe  ftatutes,  vid.  Ruji  v.  Copper. 
Cowp.  629.  But  that  fuch  preference  is  not  of  itfelf 
fraudulent  within  the  13  Eliz.  c.  5.  appears  from  tbe  cafe 
of  Eflwick  v.  Caillaud^  5  T.  R.  420.  It  feems  upon  tbe 
whole,  tKat  we  may  fafely  fay,  that  every  fraudulent 

8  con- 
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yet  give  the  preference  to  another  by  vo- 
''^  luntarily  confeffing  judgment  to  him,  if 
^     there  are  no  diftinftive  badges  of  fraud  to 

**  conveyance  or  a£l  within  the  ftat.  13  El.  c.  5.  is  fraudui«n( 
QQ  within  the  fiatutes  of  bankruptcy,  and  every  fraudulent 
PB  Gonveyancc  by  deed^  within  the  13  £]lz.  c.  5.  is  of  itfelf 
gi      an  a£l  of  bankruptcy. 

3^  It  has  before  been  obferved,  that  a  voluntary  convey- 

ance by  a  man,  not  indebted,  for  the  bencBt  of  his  chil- 
li dren,  or  by  way  of  general  family  fetttement,  after  niarri- 
Kf  ^g^>  ^^  "o^  fraudulent  asagainfl  fubfequenr  creditors,  withia 
\.  the  fiatute  13  Eliz.  But  by  the  exprefs  letter  of  the  flat. 
I  Jac.  c.  15.  fe£l.  5.  fuch  a  conveyance  is  fraudulent 
as  again  ft  aflignees  under  a  commiflion  of  bankruptcy. 
Vid.  fValher  v.  Burrows^  i  Atk.  94-  And  it  has  beea 
before  obferved,  that  if  a  man  indebted  takes  an  origi* 
nal  conveyance  to  any  of  his  children,  under  a  purchafe, 
in  their  names,  fuch  eflate  is  not  fubjed  to  his  debu» 
within  the  13  Eliz.  c.  5.  but  that,  by  an  efpecial  cjaufe^ 
fuch  original  conveyance  without  confideratiun,  wbe-r 
fher  the  .  purchafer  be  indebted  or  not,  is  brought 
within  the  ftatute  1  Jac.  c.  1 5.  It  fliould  be  obferved, 
however,  that  where  a  man,  not  indebted,  and  not 
a  trader  at  the  time,  makes  a  voluntary  fei^tie- 
ment  on  a  child,  and  afterwards  lecemes  a  trader  and  a 
bankrupt,  this  fettlement  is  not  liable  to  the  bankruptcy. 
Vid.  Lilly  V.  Ofionty  3  P.  Wms.  298.  Though  it  feems 
by  the  late  cafe  of  Frjer  v.  Flood,  i  Bro.  C.  R.  160. 
that  both  thefe  circutniiances  mud  concur  to  prote£l  the 
tranra£lion,  and  that  if  the  party  be  a  trader  at  the  tin^c 
of  the  fettlement,  hb  folvency  will  not  faye  him  from 
the  operation  of  the  ftatute  x  Jac.  i.  c.  15;. 

vitiate 
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vitiate  the  tranfadion  {c) ;  and  the  inferio-^ 
rity  of  the  rank  of  the  debt  upon  which 
fuch  judgment  is  voluntarily  confeflTed  is  not, 
of  itfelf,  a  badge  of  fraud.   But  it  is  plain 
that,  after  the  debtor's  dcceafe,  fuch  vo- 
luntary preference  by  the  executors  can 
only  be  fliewn  among  creditors  in  equal 
degree^  and  an  executor  may  not  volunta- 
rily confefs  a  judgment,  to  fimple  con- 
tra6l  creditors,  if  he  has  notice  of  a  fpe- 
(3)iT.R.  cialty  demand  (3)  J  neither,  as  it  feems, 
je!°i.X^-   if  a  fuit  has  been  commenced,  whether  in 
'^^  a  court  of  law  or  equity  {d)  can  an  exe- 

cutor make    a  'voluntary  payment  of  any 
debt. 


(r)  If  an  executor  keeps  a  judgment  on  foot  by  fraud, 
it  is  bad  at  the  common  latVm  Vid.  Peachy  v.  SpeJman^ 
Vent.  329. 

[d)  Vid.  3  P.  Wms.  401.  note  F.  and  Caf.  Temp, 
Talb.  218.  Morrtce  v.  Bank  of  England^  affirmed  on 
an  appeal  to  the  Houfe  of  Lords,  Vid.  Bro.  P.  C.  287. 
And  fee  in  Smith  v.  Styles^  2  Atk.  387,  Lord  Hard- 
v^icke's  confirmation  of  the  do£irine  that  a  decree  of  the 
court  of  Chancery  is  equal  to  a  judgment  at  law»  and 
confequently  that  that  which  is  firft  obtained  ought  to  be 
firjl  fatisfied. 
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SECTION    X, 

AN  important  and  curious  part  of  the 
prefent  fubjeft  is  tlie  nature  and  ef- 
fect of  that  fort  of  confideration  which 
fprings  out  of  a  tranfaftion  fubfequent  to 
a  voluntary  and  fraudulent  conveyance  ' 
and  reftores  fuch  conveyance  to  its 
legal  validity,  under  the  ftatute,  27  EL 
c.  4.  as  an  authentic  channel,  through 
which  the  title  may  be  conveyed.  Which 
doflrine  is  thus  explained  by  the  Bench 
in  the  cafe  oi Prodgers  v.  Langham{i).  (,)isirf. 
**  Although  a  deed  be  fraudulent  in  its  \]^^  '^"'• 
creation  and  void  {a)  as  againft  a  pur- 
chafer,  yet  it  may  become  good  by  matter 
ex  poft  faSlo  ^  as  if  a  maii  makes  a  feoff- 
ment by  covin,  and  the  feoffee  makes*  a 
feoffment  over  for  valuable  confideration, 
arid  then  the  firfl  feoffor  raters  and  makes 
a  feoffment  upon  valuable  confideration. 


[a)  The  cxpreffion  in  the  original  is  "  voidable  by  a 
purcbafer^*  which  Teems  oot>  accuffatc. 

the 


496        Conjiderations  arijingtx  poft  fa£to.  Ch,  IV, 

the  feoffee  of  the  firft  feoffee  (hall  rtiain 
the  land,  and  not  the  feoffee  of  the  firft 
feoffor;  for  although  the  eftate  of  the 
firft  feoffee  was  in  its  creation  covinous, 
and  fo  void  as  againft  a  valuable  pur- 
chafer  from  the  firft  feoffor,  yet  when  he 
enfeoffs  another  upon  valuable  confideira- 
tion,  that  feoffment  (hall  be  preferred  to 
a  Jubfequent  feoffment  by  the  firft  feoffor* 

The  fame  doflrine  was  maintained  by 

Lord  Chief  Juftice  Holt  in  Andrew  New^ 

(2)  Skin-    port^s  cafe  (2),  where,  on  an  eje<Etment 

Itj!  The    brought  by  the  affignee  of  the  mortgagee, 

tame  cafe  is.  \  •     r\      \         \      .      • .       %•  -% 

repotted      It  was  objected,  that  it  did  not  appear 

^87.  by^be  that  any  money  was  paid  upon  the  origi- 

W//.V.     nal  mortgage;  for  which  reafon  it  was 

trmi^.     contended,  that  it  rauft  be  confidered  as 

fraudulent,   and  being  fraudulent  in  its 

creation,    though    the    affignee   paid    a 

valuable  confideration,  yet  that  the  fraud 

ftill  adhered  to  and  vitiated  the  tranfadion 

as  againft  the  defendant,  who  was  a  fab- 

iequent  purchafer  under  the  original  mort« 

gagor  for  a  valuable  confideration.   But  it 

was .  refolved  that  the  firft  mortgage  was 

good  between  the  parties^  and  that  bdng 

fo. 
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fo,  when  the  firft  mortgagee  affigned  for 
valuable  confideration>  it  was  the  fame 
as  if  the  firft  mortgage  had  been  made 
upon  a  valuable  confideration^  for  his 
afCgnee  ftood  in  his  place^  and  having 
paid  a  coniideration  of  value,  was  within 
the  proviib  of  the  ftatute  27  Eliz.  c.  4. 
So,  in  the  cafe  of  Wilfon  v.  WormaU  it  was 
faid  by  Chief  Juftice  Cook,  that  if  Icflee 
for  years  affign  over  his  term  by  fraud  to 
defeat  an  execution,  and  the  aflignee  af- 
fign over  the  premifes  to  another  bonafide^ 
they  are  not  liable  to  execution  in  the 
hands  of  the  fccond  aflignee  (3).  i?,.^*^^ 

And  it  is  to  be  obfervf  d,  that  the  valu- 
able confideration,  whenever  it  accrues^ 
entirely  obliterates  the  fraud,  fo  that  it  can 
never  again,  in  any  (hape,  afied  the  tranf- 
a£lion.  Thus  a  purchafer  for  value  from  a 
voluntary  grantee,  has  a  good  title  agaihft 
all  fubfequent  purehafers  for  valuable  con^ 
fideration  from  the  original  grantor,  and  the 
voluntary  grantee  of  a  valuable  purcbaftr 
fhall  avoid  a  former  voluntary  convey  »Ke 
by  his  grantor's  vendor,  for  hefiipportshim^ 

Kk  ielf 
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'  •  ^  *  * 

felf  by  the  ftrength  of  his  grantor^s  titlfe. 
W  *  Biac  In  the  cafe  of  GoodtitU  v.  Mofes  (4),  the  thfe 
of  the  valuable  purchafer  Frorh  the  voFan- 
teers  was  too  late  in  its  commencement : 
it  was  anticipated  pro  tanto  by  itk  title  of 
the  leffee,  who  was  a  purchafer  ^tioad  his 
leafe  for  valuable  confideration   from  the 

voluntary  grantor,  before  the  title  by  pur- 
chaile  from  the  vol\intary  graiitefes  accrued 
tb  the  plaintiff. 

But  if  a  man  makes  a  voluntary  convey- 
ance to  A.  and  afterwards  Convey  the  fame 
cftate  without  confideration  to  fe.  and  the 
fecond  grantee  conveys  to  a  purchafer  for 
valuable  confideration  >  it  li  plain  that  the 
title  of  the  firft  grantee  is  good  againft  the 
purchafer  from  the  fecond ;  for  the  firft 
voluntary  conveyance  was  good  between 
the  parties,  and  thereby  the  eftate  pafled 
in  law  to  the  voluntary  grantee,  fo  that 
the  fecond  grantee  had  no  eftate  to  convey 
to  the  purchafer  $  for  the  fecond  attempt 
to  convey  the  eftate,  without  valuable 
confideration,  was  wholly  abortive.  And 
the  refult  would  obvioufly  be  the  fame,  if 
the  firft  grant  were  a. mere  bounty  to  a 

flranger 
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ftrariger  to  the  blood  of  thi  grantor,  and  the 
fecohd  were  made  upon  the  confideratidn  of 
ijatural  affection,  ind'  with  thfe  latfdable  de- 
iign  of  providing  f6r  a  family  :  in  fuch  d 
cafe  a  purch^fer  from  the  firfl:  grantee  would 
j^revail  againft  the  fecond.  'this  (5)  was  O)^*** 
decfdfedf  in  a  cafe  fent  out  of  Chaticery  for  i/^l^ 
^e  opinion  of  the  Judges,  where,  a  mart 
feized  in  fee,  having  made  a  voluntary 
tdrtveyance  with  power  of  revocation,  af- 
terwards Without  efFeftually  revoking  thcf 
fitft  conveyance,  covenanted  to  ftand  feiz- 
ed  to  the  afe  of  his  nephew  for  his  ad- 
vancement in  life,  who  fold  the  eflate  to  a 
purchafer  for  valuable  confideration ;  and 
the  Judges  were  of  opinion  that  the  par- 
chafer  had  no  title.  This  cafe  has  be- 
fore been  cited  in  a  part  of  this  treatife  (6),  \^^^^\  , 
wherein  the  qualifications  of  the  pur- 
.  chafer,  to  entitle  hifrt  to  the  patronage  o^ 
the  ftatute,  Were  under  difcuifion ;  and  the 
qneftioh  is  evidently  in  iubftance  the  fame 
Whether  wi  are  confidering  the  title  of 
the  fecond  grantee,  or  of  the  vendee  under 
him. 

Kk  2  LevinZj 
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Levjuy,  in  his  report  of  Andrew  New^ 

port's  cafe  by  the  name  of  Smartle  v.  fFii^ 

(7)  3  i-«n    liat^s  (7),  fubjoins  a  query  oif  his  own,  and 

adds  ^*  that  the  contrary  had  been  holden  i* 

and  by  a  note  in  the  margin  of  that  re* 

porter  we  are  referred  to  Sir  Thomas 

Ot)sir       Raymond's  Reports  (8),  for  an  example 

TjcAaym.  ^f  ^  rcfolution  oppofcd  to  this  doflrinc  of 

conflderations  by  matter  ex  foftfaSo.    The 

name  of  the  ca(e»  correfponding  with  this 

reference,  is  Eden  v.  CbalkbalU   which, 

upon  exam'mation,  will  be  found  to  efta- 

blifli  nothing  more  than  the  above  cited 

cafe  of  Dame  Burg. 

In  this  cafe  of  Lady  Burg  we  obfervc, 
that  the  perfon  making  the  fucceflive  vo- 
luntary grants  was  a  mere  truftee;  we 
muil  fuppofe  him,  therefore,  to,  make  the 
firft  grant  without  the  privity  and  con- 
fent  of  his  ce/iui  que  truft ;  for  had  that 
been  the  cafe,  he  was  incompetent  even 
for  a  valuable  confideration  to  defeat  his 
former  voluntary  conveyance,  for  he  would^ 
in  fuch  cafe,  be  virtually  a  different  per- 
son from  the  firft  conveyer.     We  obferve 

too. 
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too,  that  the  great  queftion  in  the  cafe  was, 
whether  the  conveyanpe  to  the  nephew, 
being  in  confideration  of  blood  and  affec* 
tion  was  capable  of  d^isating  a  former  vo- 
luntary grant;  for  if  the  confideration 
f)ad  been  efFe6):oaI,  the  conveyance  with- 
out notice  of  the  truft  would  have  cairiecl  ~ 
the  eftate  difcharged  of  the  truft  iri 
equity.  Nothing,  however,  can  have  this 
^ffedt  in  equity  but  a  valuable  confidera^ 
fiofty  and  this  was  not  a  valuable  confidera- 
tion ;  fo  that  the  firft  voluntary  grantees 
retained  the  legal  e(late  fubj?<5t  to  the 
truft  (or  Lady  Burgy  the  plaintiiFin  equity, 
Haci  the  fecond  conveyance  by  the  truftee 
been  fupported  by  a  valuable  confidera- 
tion, the  intereft  of  the  cefiui  quetrutt 
YTOuld  have  been  defeated,  notwithftand* 
ing  the  purchafer  from  the  perfon  to 
whom  the  fecond  conveyance  was  ipade 
(10)  had  notice  of  the  original  truft,  ^i^J>^^ 
for  thofe  rules  of  derivative  fecurity,  by  a  ^*' 
fort  of  fubftitution  of  title,  which,  with 
refpe6t  to  legal  eftates,  has  been  adverted  tp 
a  few  pages  above,  as  affording  prote6lion 
to  voluntary  claimants,  are  applicable  in 
fjuity  to  volunteers  and  perfom  coming 

K  k  3  in 
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in  with  notice.  'J^hxxs  if  a  man  pur- 
chafe  with  notice  of  articles  from  a  pur- 
chafer  without  notice,  he  is  protefbed  in 
equity  by  the  title  of  his  immediate  ven- 
dpr,  and  is  fafe  un^er  the  flicker  of  an* 
other's  innocence.  Apd  the  fame  acceiibry 
confideration  arifing  from  matter  ^x  pq^ 
faSlo  will  legitimate  in  a  court  of  Equity 
a  corrupt  antecedent  claim  for  the  fake  of 
a  fucceeding  innocent  purchafer  d;eriving 
through  it.  As,  where  a  purchafer,  'with 
notice  of  precedent  articles,  fells  to  a  pur- 
chafer iox  valuable  confideration  without 
notice,  the  fecopd  iale  will  be  good  in 
equity.  Though,  perhaps,  the  fccoiui 
vendor  may  be"  liable  to  make  ratis£a£tion 
to  the  covenantee  in  the  articles.  And  a 
volunteer  claiming  under  one  who  h^ 
pijrc.hafed  bona  ^de  after  articjjes  entered 
into  by  the  vendpr  to  another  is  protefled 
by  the  fu^cieijcy  of  title  iii  his  own  im- 
ipediate  grantor. 

,  Every  confideration  which  will  fuppoit 
Ac  claim  of  a  purchafer  againft  a  prior 
yolujxtary  cpnyeyance  by  his  vendor,  will 
alfo  bring  him  within  die  prQvifp  of  the 

ftatote 
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ftatute  ^bcre  he  ts^kes  his  title  from  the  vo- 
lunt2jry  gi^aji tee.  A  fubf?quen t  Settlement^ 
therefore,  eftabliChes  and  ratifies  an  ante- 
x:ed^nt  voluntary  conveyance,  where  the  in- 
tereft  is  drawn  out  of  the  grantee  upon 
the  copfi4eration  of  n^arriagej  and  every 
party  to  the  deed,  within  the  fcope  and  pur- 
poicof  the  fettlemcnt,  is  certainly  a  purcha- 
fer  for  valuable  confideration  to  this  cffeft. 
.But  the  cafc;s  have  extended  the  benefit  of 
this  rule  to  an  extreme  latitude  in  favour  of 
.  marriage^  fo  as  to  embrace  within  its  pro- 
teflion,  not  merely  a  purchafer  by  mar- 
riage, who  claims  under  an  aSlual  fettle^ 
ment  of  the  property  which  was  the  fub- 
je6t  of  a  former  voluntary  conveyance  to 
the  fettler,  but  even  fuch  as  claim  by 
virtue  of  a  conftruftive  confideration, 
founded  only  upon  probable  inducement  and 
expeBiationy  for  where  longpoflfeflionof,  or  a 

notorious  and  undifputed  title  to,  an  eftate 
under  a  voluntary  conveyance  has  given 
fiich  credit  to  a  party  with  the  friends  of  his 
intended  wife,  as  apparently  to  draw  from 
them  their  confent  to  the  marriage,  the 
union  which  has  afterwards  taken  place  has 
been  regarded  as  founding  itfelf  upon  thefc 

K  k  4  appear- 
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appearances^  and  as  being  a  fort  of  im- 
plied purchafe  of  an  intereft  in  property, 
which  becomes  implicated  in  the  prefent 
fupport  of  the  new  eftablifhment,  and  ia 
the  riling  hope  of  the  future  family.  An 
early  authority  to  this  efieft  is  the  cafe 
^To)  I  Sid,  of  Prodgers  v.  Langbam  ( 10)  reported  in 
Sidcrfin,  which  was  thus  : 

A.  being  fei^ed  in  fee  of  lands  in  the 
county  of  N.  made  a  leaie  of  his  lands  tQ 
B.  and  C.  in  truft  for  his  only  daughter 
and  heir  for  twenty- onf  years,  to  the 
intent  that  the  profits  might  be  applied  tck 
her  maintenance  until  her  marriage,  and 
if  Ihe  married  Poulton,  or  any  other, 
during  the  life  of  B.  with  his  confent  and 
liking,  then  in  truft  for  her  during  the 
refidue  of  the  term  ^  the  daughter  did  not 
marry  Poulton  but  married  the  plaintiff, 
whom  A.  difapproved  of  at  firftj  but  he 
became,  afterwards,  reconciled  to  the 
match,  and  lived  and  died  with  the  huf- 
band  and  wife.  The  court  held  in  this 
cafe,  I.  That  the  conveyance  to  the 
/  daughter  was  a  voluntary  conveyapce, 
and  vyould  have  b^en  void  as  againft  the 

defendant^ 
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defendant,  a  fubfccjuent  purchafer  for  valu- 
able confideration,  within  the  flatute  of 
fraudulent  conveyances,  if  the  marriage 
liad  not  intervened.  But,  2.  That  al- 
though the  conveyance  was  void  in  it5 
creation  as  to  purchafers,  yet  when  the 
marriage  took  effeft,  the  firft  fettlement 
remaned  no  longer  voluntary,  as  it  was 
in  its  creation,  but  became  fupported  by  a 
valuable  coniideration,  and,  by  conie- 
quence,  unimpeachable;  inafmuch  gs 
the  marriage  was  an  advancement  of  the 
daughter,  and  he  who  married  her  was 
induced  thereto  by  the  profpeSi  of  this  provi-' 
Jion.  And,  3.  They  refolved,  that  B. 
might  agree  to  the  marriage  at  any  time 
during  his  life,  and  though  he  at  firft  dif- 
approved,  yet  his  fubfequent  agreement 
pperated  by  relation  to  the  tim?  of  the 
marriage. 


Kirk  v.  dark  (n)  a  jremarkable  cafe  <fp 
of  the  fame    order    was  determined  in  *75. 
Chancery  by  Lord  Chancellor  Cowpcr ; 
and  was  thus  in  effeft  :   Sir  N.  C.  tenant 
for  life  pf  copyhpld  lands,  with  the  re- 
fnainder  to  his  wife  for  life,  the  reverfion 

to 
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to  himfelf  in  fee,  made  a  furrenderof  tbc 
revcriion  to  his  eldeft  fon  in  tail,  the  re- 
mainder  to  his  own  ri^ht  heirs  j  which  fur- 
render  was  made  to  his  fon,  with  intent 
only  to  leflen  the  fine  he  would  have  paid 
in  cafe  the  reverf^on  had  copje  to  him  by 
defcent  from  his  father.  Afterwards,  upon 
a  treaty  of  marriage  between  the  fon  and 
a  young  lady,  who  was  to  have  2,oqo  /. 
for  her  portion,  her  friends,  underftanding 
that  the  father  had  a  leafehold  ellate^  be- 
fides  the  -copyhold,  propofed  to  have  both 
fettled,  but  told  him  that  they  relied  chiefly 
upon  the  copyhold  a§  the  proper  equiva- 
lent for  her  fortune ;  upon  which  Sir  N. 
C.  told  them  that  he  /mJ  fettled  that  al- 
ready on  his   fon   by  a  furrender ;    and 
thereupon  an  agreement  was  made   and 
reduced  into  writing,  for  fettling  the  leafe- 
hold eftate  upon  the  lady   and  the  ifliie 
of  the  marriage,  reciting  the  intended  mar- 
riage and  portion ;  and  that  in  coijficJera- 
tion  thereof  the  leafehold  was  agreed  to 
be  fettled  in  the  manner  therein  men- 
tioned. A  fettlcment  was  accordingly  made 
fomc  time  afterwards.     The  wife   of  Sir 
N.  C.  being  dead,  and  he  being  in  treaty 

8  for 
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for  another  marriage,  articles  were  entered 
into  for  a  fettlement  upon  the  fecond  wifip, 
•  and  amon^fl:  other  things  Sir  N.  C.  cpye- 
nanted  to  (pttle  the  copyhold  lands  upon 
her  for  a  jointure,  and  a  bill  was  after- 
wards brought  by  her  and  her  truftqps, 
(tjie  marriage  having  taken  place),  to  cpm- 
pel  a  fperific  performance  of  thofc  article?. 

The  argument  on  ^hich  the  plain tifF'f 
counfel  relied,  was,  that  the  fettlement  on 
the  fon  was  p.urely  voluntary,  having  b^eea 
made  long  before  any  treaty  of  marriage 
had  begun,  and  therefore  fraudulent  and 
yoid  againft  a  purchafer  for  valuable  con- 
fideration,  without  notice  (i^),  as  the  plain- 


[b)  The  integrity  of  a  purchafer  who  claims  againft 
a  voluntary  fettlement  in  a  court  of  Equity,  has 
before  been  confidered ;  and  it  has  been  obferved, 
that,  though  in  fuch  cafes  notice  of  the  former  vo« 
Juntary  conveyance  would  not  prejudice  the  cafe  of  a 
purchafer  who  claimed  under  an  executed  convey^ 
?ace  at  law,  yet  that  courts  of  Equity  will  not  Ien4 
their  difcretionary  aid  to  force  the  fpecific  execution 
of  agreements  to  any  but  purchafers  for  valuable  confi- 
deration  and  without  notice ;  for  thefe  are  univerfal  tefls 
of  integrity  in  thofe  courts,  and  where  the  conveyance  xs 
unexecuted,  the  purchafer's  cafe  does  not  fall  within  th^ 
Specific  remedy  upon  the  flatute« 

•  '  tifl=; 
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tiff  in  that  cafe  was  by  her  marriage.  And 
the  rather  becaufe  the  agreement  in  writ- 
ing comprized  only  the  leafehold  eftate^ 
the  copyhold  eftate  having  been  fettled 
long  before^  and  at  a  time  when  there  was 
no  pro(pe£t  of  the  (bn's  marrying.  It  was 
argued  on  the  other  fide»  that  this  ought 
not  to  be  looked  upon  as  a  voluntary  and 
fraudulent  fettlement  as  againfl  the  plaintiff, 
becaufe  it  was  the  chief  inducement  that 
prevailed  with  the  friends  of  the  (bn's  wiff, 
to  con  fen  t  to  the  marriage,  and  to  beftow 
upon  her  the  portion  which  fhe  brought 
with  her  \  and  that  if  they  had  not  been 
affured  that  the  cop)fhold  was  already  fettled 
upon  the  fon,  they  would  have  iniifted 
upon  a  fcttlement,  or  refufcd  the  portion. 
The  Lord  Chancellor  decreed  the  furrcn- 
der  to  the  fon  to  be  good,  declaring, 
that  though  it  was  at  firft  voluntary,  yet 
that,  upon  the  treaty  of  marriagt,  it  being 
regarded  as  \hz  principal  inducement  thereto^ 
it  became  valuable^  and  ought  to  be  con- 
fidered  as  if  it  were  but  then  furrendered  to 
the  fon.  He  added,  that  it  was  not  necef- 
fary  to  infert  it  in  the  articles,  it  being  an 
eftate  of  another  nature,  and  t5  pafs  i^i 

another 
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another  manner,;  and  being  already  fettled^ 
it  was  fufficient  in  the  articles^  to  provide 
for  the  fettlemcnt  of  what  they  further 
intended  .to  fecure  on  that  marriage,  with- 
out taking  notice  of  what  was  already  fet- 
tled to  their  fatisfa£tion« 


In  the  cafe  of  Eqft  India  Company  v.  CAf- 
t;f/(i2),  the  decree  of  Lord  Chancellor  ^)^ 
Harcourt  was  grounded  on  the  fame  (brt  377- 
of  reafoning.  The  cafe  has  been  before 
dated  for  another  purpofe ;  but  for  the 
lake  of  cleamefs  it  may  be  as  well  fhortly 
to  reftate  it  here.  A.  agreed  with  the 
Baft  India  Company  to  go  as  preiident 
to  Bengal,  and  entered  into  a  bond  of 
2,ooo  /.  penalty  for  performance  of  arti- 
cles. But  before  he  fet  out»  he  made  a 
fettlement  of  his  eftate,  and,  among  other 
things,  he  declared  the  truft  of  a  term  of 
1000  years  to  be  for  railing  5^000/.  as  a 
portion  for  his  daughter,  who  afterwards 
married  J.  S,  whofe  fortune  was  700/.  per 
annum  I  J.S.  was,  before  marriage,  advifed 
by  counfd,  that  the  portion  was  fufficiently 
fecured^  and  afterwards,  oh  the  death  of  his 
wife^  had,  in  compliance  with  her  requeft, 

expended 
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expended  400/.  oh  her  funeral.     But  no 
lettlemcnt  had  Beeii  made  upon  her  by  J.S. 
A.  erhbeizled  the  goods  and  flock  of  t&e 
company  to  the  value  of  26^000  /.  arid,  con- 
iequehtly,  had  forfeited  his  articles    and 
bond,  and  made  himlelf  liable  to  fatisfy  tfie 
company  that  fum.    They,   accordingly, 
brought  thcirbill  agalnft  j.  S;  and  the  truJP- 
ffces,  to  have  in  account  of  th6  red  arid  pcr- 
fbhal  cffate  of  A.  and  praying  Aat  the  fiimc 
might,  ihthefirft  place,  be  fubjcfited  to  their 
demand.  But  it  was  urged,  with  fuccefi,  by 
the  counfel  for  the  defendant,  thit  J.  S. 
though  he  made  no  fettlement,  bad  af  very 
good  eftate,  of  which  his  wife  would  have 
beferi  dowable  if  fhc  had  lived,  and  that  h^ 
had  expended  400  /.  upon  her  funeraS  in 
compliance  with  her  requeft.    That,  if 
ibis  fettlement  tJsere  voluntaty  in  its  crea^ 
tion,  yety  being  the  motive  and  inducement  t$ 
J.  S.   to  marry  ber,  it  bad  now  become  va* 
luable  I   of  which  opinion  was  the  Loid 
Chancellor. 

70  j?^**"^'  JD^^  v.  Rout  ledge  (13)  may,  perhaps,  not 
improperly  be  referred  to  this  order  of  cafcSj 
though  it  cbntaincd  other  circumftances 

affedting 
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aircding  the  credit  of  the  tranfadion  on 
the  part  of  the  purchafer.  The  voluntary 
furrend'er  ih  that  cafe  was  made  in  1763, 
and  the  defendant  uttder  that  furrender 
was  notorioufly  entitled  to  the  eftate  in  re- 
mainder in  i.767,  when  he  paid  his  addrefles 
to  H.  at  Which  time  a  copy  of  the  furrender 
Was  fliewh  IJy  the  defendant  to  the  lady  and 
feeV  father,   \^ho  thereupon  gave  their  con- 

fent  to  the  marriage,  which  foon  afterwards 
took  place ;  the  counfel  for  the  defendiant 
did  not  forget  to  infift,  th^'t  if  the  fettle- 
ineiit  was  voluntary  and  void  at  the  com- 
ifnchcettieht,  as  againft  a  fubfcqucnt  pur* 
chafer,  it  was  made  good  in  the  fequel  by 
becoming  the  principal  motive  and  induce- 
fhcht  with  t^e  friends  of  the  wife,  to  confeht 
to  the  marriage.  The  judgment  of  th^ 
court  wis  for  the  defendant ;  but  difa- 
Vowed  for  its  bafis  kny  technical  conftruc- 
tion  of  the  (tatute,  which  it  refolved  intb 
a  mere  promulgation  of  the  rules  of  th^ 
Common  law  for  the  fuppreflion  and  avoid- 
ance of  fraudulent  conveyances.  Whe- 
ther this  was  doing  juftice  to  the  purview 
of  the'ftatute,  or  was  too  (hallow  a  found- 
ing 
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« 

ing  of  its  depth  and  meaning,  b  for  the 
ftudent*s  enquiry,  for  the  afllftancc  of 
which  he  is  referred  to  the  preliminaiy 
obfervations  with  which  this  eilay  b  intro- 
duced. 

^  It  was  obferved  by  the  Chief  Juftice  that 
the  nephew  gained  credit  by  the  notorieij 
of  his  title  to  the  eftate,  the  furrender 
to  him  being  on  the  rolls  of  the  court,  and 
acceflible  to  the  whole  country,  and  that 
the  inducement  of  the  lady's  confent,  and 
that  of  her  friends  as  a  conjiquence  of  that 
credit,  had  its  weight  on  bis  judgment i  but 
he  added,  that  though  what  happened  pre- 
vioufly  to  the  marriage  (meaning,  it  may  be 
iuppofed,  the  declarations  of  the  nephew 
and  his  produfikion  of  the  documents  to  the 
intended  wife  and  her  father,  while  the 
marriage  was  in  agitation)  could  not  be 
coupled  with  the  Jirfi  tranfaBion  (d)^  be* 
caufc  the  knowledge  of  it  could  not  be 
brought  home  to  William  or  Hugh  Wat^ 


{d)  It  U  conceived  that  this  i»  the  fenfe  of  tb«  piflage* 

fOA 
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fon  (0,  yet  that  it  ferved  to  (hew  what  in 
general  may  be  fuppofed  to  happen  from 
an  aft  of  that  kind. 

« 

By  this  reafoning  his  Lordftiip  feemed 
to  think,  that  where  a  marriage  is  fub- 
fequently  induced  by  the  vifible  title  of 
the  voluntary  alienee,  it  ingrafts  no  confi* 
deration  upon  the  original  tranfa6lionj 
unlefs  it  appear,  that  it  was  an  event 
in  profpeft  at  the  time  of  the  voluntary 
conveyance  5  But  the  cafes  above  pro- 
duced do  not  feem  to  turn  upon  a  princi- 
ple implicating  any  fuppofition  of  fuch 
view  in  the  grantor  to  a  particular  marri- 
age for  which  the  cftate  conveyed  is  to 


{t)  It  is  not  clear  how  a  knowledge  of  the  tranfac-- 
tion  by  Hugh  Watfon,  who  was  the  pretended  pur- 
chafer,  could  have  prejudiced  his  cafe,  unlefs  indeed, 
having  at  that  time  a  promife  of  a  conveyance  from  the 
uncle,  he  had  himfelf  flood  by  and  perfuaded  the  lady  or 
her  friends  to  confent  to  the  match ;  and  fuch  a  con- 
du6l,  (though  a  fubfequent  knowledge  of  the  tranfaflion, 
according  to  GoocV%  cafe,  would  not  have  difqualified 
him  under  the  ftatute  27  TLMt.)  would  certainly  have 
attached  a  dired  fraud  upon  his  cafe,  fo  as  to  throw  him 
out  of  tb&  prote£lion  of  the  ftatute. 

L  1  become 
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become  a  provifion ;  but  rather  rely  upon 
the  doftrinc  that  a  voluntary  conveyana 
being  good  againft  all  but  creditors  or 
fubfequent  purchafers,  and,  where  they  arc 
rby  way  of  advancement  or  provifion  for 
children,  being  good  againft  fubfequent 
creditors,  and  entitled  to  a  favourable  dif- 
tinflion  both  at  law  and  in  equity,  are  in 
a  predicament  to  be  confirmed  and  failened 
in  the  grantee,  by  becoming  a  prevalent 
motive  with  third  pcrfons  to  con  fen t  to  a 
marriage,  which  is  the  moft  valuable  and 
weighty  of  all  conjideratians.  It  would  in- 
deed, in  moft  cafes,  he  a  violent  ftrain,  tocon- 
ne6l  thefe  confiderations  arifing  by  matter 
expoji  faSlo  with  the  original  reafons  of  tk 
firft  voluntary  conveyance;  but  the  truth 
feems  to  be,  that,  as  the  voluntary  grantee 
has  a  good  ejlate  till  it  is  impeached  by  a 
fubfe.quent  purchafer  from  the  original 
jgrar)tor,  if, before  fuch  fubfequent  purchafer 
fropa  the  grantor  appear,  the  voluntary 
grantee  engages  in  a  bona  fide  tranfaftion 
with  a  third  perfon,  who  either  exprefsly 
purchafes  the  eftate  by  an  a6lual  fettle- 
ment,  or,  by  a  marriage  with  the  grantee 
induced  by  a  juft  expedlation  of  fupport 

and 
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and  preferment,  acquires  a  general  intereft 
in  the  property,  it  feems  that  either  the  vo- 
luntary conveyance  is  confirmed  as  the 
medium  of  the  new  title,  or  the  intereft 
under  it  is  fixed  in  the  grantee  by  the  ac- 
ceflion  of  a  new  meritorious  claim.  And 
this  fpecies  of  tranfaftion  feems  to  have 
been  confidered  in  Prodgers  v.  Langbam, 
before  referred  to,  as  within  the  principle 
of  the  cafe  there  put  by  way  of  exempli- 
fication, viz.  that  if  a  man  makes  a  feoff- 
ment  by  covin,  and  afterwards  the  feoffee 
makes  a  feoffment  on  valuable  confideration, 
and  thcil  the  firft  feoffor  enters  and  makes 
a  feoffment  for  valuable  confideration  j  the 
feoffee  of  the  feoffee  (hall  hold  the  land 
againft  the  feoffee  of  the  firft  feoffor ;  for 
though  the  eftatc  of  the  firft  feoffee  was 
in  its  creation  covinous  and  fraudulent, 
yet  when  he  enfeoffs  a  third  perfon  upon 
valuable  confideration,  fuch  feoffment  fhall 
be  preferred  to  the  feoffment  fubfequently 
made  by  the  original  feoffor. 

This  rule  in  Prodgers  v.  Langbam  was 
eorrefpondent  to  the  decifions  of  the  courts 
upon  the  ftatute  of  Marlcbridge,  52  H.  3. 

L  1  2  long 
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long  before  theie  ftatutes  of  Elizabeth  ;  ac- 
cording to  which  decifions,  if  a  father  made 
a  feoffment  to  his  eldeft  fon  to  defraud  the 
king  or  other  lord  of  his  wardfhip^  primer 
feifin,  or  other  fruits  of  the  feudal  tenure, 
the  Iord»  in  the  language  of  the  books, 
had  a  poflibility  to  have  the  ward,  if  the 
father  died  leaving  his  heir  within  age ; 
but  if  the  feoffee  made  a  feoffment  over 
bona  fidty  and  afterwards  the  father  died, 
the  ion  being  within  age,  there  that  po0i- 
(13)  33  H.  bility  was  deftioyed  (13). 

'*'  *"*•  Tl^e  authority  of  the  abm^e  cafe  of 
Prodgers  v.  Langbam,  covers,  as  it  (houU 
feem,  the  cafe  of  a  fubfequent  marriage 
contrafted  by  the  voluntary  grantee,  where 
the  fubjeft  of  the  voluntary  conveyance 
is  expre/ily  a  part  of  the  marriage  fettle- 
ment,  for  then  it  is  Jpecijkally  purchafcd 
by  the  valuable  confideration  of  matri- 
mony.  Its  authority  grows  weaker  as  wc 
recede  from  this  point  wherein  the  fubjeS 
of  the  firft  conveyance  is  exprefsly  within 
the  terms  of  the  fubfequent  contraft,  an^ 
as  the  evidence  of  expectation  and  induce- 
ment  in  third  per fons  whoie  interefls  ^r^ 
2  fupported 
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fupportedby  the  marriage  declines  from  po- 
litive  aflurancc  and  agreement,  to  the  mere 
general  profpeft  of  eftablilhmcnt  founded 
upon  appearances. 

But  although  the  efficacy  of  the  valuable 
confideration  accruing  by  matter  ex  pojl 
faSia  is  eftablifliedy  upon  clear  authority, 
up  to  a  certain  extent,  yet  it  has  been  al- 
ways held  that  a  tranfa£tion  g09d  at  the 
beginning,  cannot  become  fraudulent  by  ^^^^^^^fy 
matter  expoJifaSio  (14).  The  propofition 
is  true  in  a  general  fenfe,  but  we  muft  be 
careful  to  apply  it  only  to  thofe  cafes,  where 
the  tranfaftion  is  not  only  good  in  vulgar 
apprehenfion^  but  is  good  upon  the  true 
confiruSion  of  the  flatutes,  for,  as  has  been 
dbferved  before,  the  policy  of  the  ftatutes 
has  knit  together  in  one  frame  and  texture 
of  fraud,  tranfadions  diftant  from  each 
other  in  the  order  of  time,  and  compounded 
an  evidence  out  of  both  which  fuperfedes 
the  neceffity,  in  many  cafes,  of  direSI  proof 
of  profpective  contrivance.  But  as  this 
particular  point  has  been  already  difcuf* 
^^  ( '  5)>  kittle  more  need  be  faid  refpecting  (^5)  see 
It  m  this  place ;  the  ftudent  will  find  that  obferva. 

*  tiont. 
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the  propofition  above  noticed,  is  refcriblc 
to  thofe  cafes,  where  fingle  circumftanccs 
n^ot  coupled  in  teftimony  with  fubfequent 
events  by  the  ftatute,  are  produced  as  the. 
badges  of  fraud,  and  which  yield  at  once, 
without  any  inceptive  connection  with 
future  acts,  all  the  teftimony  they  im- 
port. 

Such  is  the  natui"e  of  the  evidence  of 
covin   arifing  from  pojfeffion   inconfiftent 
with  the  cxprefs  and  oftenfible  defign  of 
a  conveyance,  which  has  always  been  re- 
garded as  a  ftrong  feature  of  fraudulent  in- 
tent within  thefe   ftatutcs  of  Elizabeth. 
Accordingly,  it  has  been  determined  (y"), 
that  if  A.  bona  fidcy  ar>d  for  valuable  con-^ 
fxderation,  mortgages  his  land,  in  which  he , 
has  a  term  of  years,  to  B.  upon  condition 
tjiat  if  he  repay  the  money  to  B.  in  a  year 
afterwards,  that  he  (hall  re-enter,  and  B* 
covenants  with  A.  that  he  fha.ll  take  the 
profits  until  that  time^  and  A.  does  not  pay 
the  money,  but  B.  hopir.g  that  A.  will  pay 

(/)  Vid.  Shep.  Touch.  65.  Lady  Lamberih  cafe  ;  and 
vid.  the  cafe  of  Stone  v.  Grubhaniy  2  Bulft.  225.  where 
the  fame  reafoning  appears. 

it 
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it  at  laft,  fufFers  him  to  continue  in  pof- 
feflion,  and  take  the  profits  of  it  for  two 
or  three  years  afterwards,  and  in  the  mean 
time  judgment  is  obtained  againft  A.  upon 
his   bond,    and  execution  awarded  5    the 
leafe  (hall  not  be  fuhjcft  to  the  execution, 
but  the  mortgage  (hall  prevail  againft  the 
creditor,,  for  the  poffeffion,  being  confif- 
tent  with  the  deed  at  the  time  of  making 
it,  and  fo  not  fraudulent,   (hall  never  be 
faid  to  be  fraudulent  by  matter  ex  poji ' 
fdSlo.     So  in  the  cafe  of  Griffin  v.  Stan- 
jbope  (16),  where  it  was  objected  that  the'(f6)Cro. 
defendant  had  concealed  the  leafe  during  her  ^^'^^^' 
hufband's  life,  and  that,  therefore,  it  ought 
to  be  confidered  as  fraudulent,  becaufe,  if 
fhe  had  difcovered  it,  perfbns' would  have  ' 
been  warned  from  purchafirig ;    the  Chief 
Juftice  anfwered  that  all  aftions  have  re- 
ference to  their  firft  original;  that  it  would 
have  been  better  if  flie  had  difcovered  that 
(he  had  fuch  a  leafe,   but  the  leafe  being, 
good  at  the  Jirfi^  the  fublequent  conceal- 
ment thereof  (hould  not  make  it  fraudu- 
lent. 


L  1  4 
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CHAPTER     V. 


SECTION    I. 


AFTER  this  general  view  of  the  legal 
confequences  of  the  want  of  coTi/ider^ 
ation  in  fettlements  and  conveyances,  the 
viiiating  effeS  of  a£lual  frauds  whether  it 
be  chargeable  as  a  bare  matter  of  fa^t^  as 
where  it  confifts  in  reprefentations  of  what 
is  falfe  or  in  fuppreflions  of  what  is  trae^ 
or  arife  as  a  conclufion  of  law  upon  fafts^ 
as  where  it  is  inferred  from  certain  cbarac- 
teriftic  marks  and  indications^  follows  by 
a  natural  inference,  fince  the  law  would 
otherwile  be  inconfiftent  with  itfelf.  The 
common  law  of  England  abhors  every  Ipe- 
cies  of  covin  and  coUufion ;  but  being  ten- 
der of  prefumittg  fraud  from  circumftances^ 
ftatutes  have  been  fpecially  framed  to  fuit 
the  exigencies  of  the  times  (tf),  which  are 


[a)  ^a  natura  vUeniur  honifta  effi^  ttn^oribus  JiuA 
inhonefta^  Cic.  de  Off.  lib*  3. 

as 


J  ■ 


(     §  I.    cbardSertJiic  of  tbi  Common  Law.  521 

as  fertile  in  the  artifices  of  concealment 
as  in  the  opportunities  of  deceit.  It  was 
the  prevention  and  not  the  punifhment  of 
fraud  in  which  the  common  law  was  defec- 
tive, for  there  is  no  inftrument  or  act  which 
is  not  liable  by  the  law  of  this  country  to 
be  rendered  abfolutely  void  by  clear  and 
explicit  evidence  of  fraudulent  intention. 
So  general,  indeed,  is  the  condemnation  of 
all  fraudulent  acts  by  the  law  of  England, 
that  a  fraudulent  eftate  is  faid,  in  the  ma(^ 
culine  language  of  the  books,  to  be  no  eftate 
in  the  judgment  of  the  law.  It  forfeits  the 
.  protection  of  every  ftatute  which  gives  cbn- 
firmation  to  doubtful  titles,  and  while  a 
difleifor  has  the  benefit  of  the  ftatutes  of 
fines  and  limitations  in  fupport  of  his 
wrongful  title,  a  title  acquired  by  covin  is 
indefinitely  open  to  be  difputed,  and  even 
acts,  as  well  judicial  as  others,  which  of 
themfelves  are  juft  and  lawful,  if  infeded 
with  fraud,  are  in  judgment  of  law  vitious 
and  unavailing;  for  the  maxim  is  quod  alias 
bonum  etjuftum  efi^  fi  p^r  fraudem  pttatur^ 
malum  et  injuftum  efficitur.  All  the  partiali- 
ties of  the  law  expire  under  its  antipathy  to 
fraud.    If  a  woman  has  a  right  of  dower, 

but 


Lilt.  35. 1. 
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but  recovers  itagainftthe  tertenant  by  rtf^//r, 
the  recovery  is  of  no  force;  though  dower  is 
(0  Co.  a  favourite  of  the  law  ( 1 ).  No  remitter  is 
produced,  if  eilates  come  together  by  a 
fraudulent  contrivance,  and  infants  and 
feme  coverts  lofe  their  privileges  wherever 
their  afts  are  chargeable  with  coUufion  (iy 

The  common  law  carried  alfo  its  reme- 
dies againft  deceit,  where  pofitive  proof 
could  be  obtained,  to^reat  perfection.  It 
feems  that  Lord  Hobart  was  of  opinion, 
that  if  a  truftee  fold  to  a  purchaser  for  va- 
luable confideration  without  notice,  an 
action  would  lie  againft  him  at  the  conri- 
mon  law  (<:),  and  it  has  been  faid,  that 
raany.fuits  in  Chancery  might  be  faved  by 
good  pleading  ^  for  if  a  man  had  bargained 
and  foldhis  land  at  common  law,  and  refufed 


{h)  See  the  cafe  olfFimUjb  v.  Tailboysj  Plowd.  Com. 
54*  and  FermoT^sc^hy  3  Rep.  78.  wherein  abundance 
of  examples  of  the  fame  kind  will  be  found:   and   fee 

Dyer,  fd.  294. 

*  - 

[c)  Vid.  Eq.  Abr.  384.  D.  note  a.   fed  vid.  3  Atk. 

31a.  the  dcfcriptlon  of  a  truft  by  Lord  Hardwickc,  v\z^ 

where  there  is  iuch  a  confidence  between  the  parties  that 

no  a£lton  at  law.fwill  lie, 

to 
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to  make  affurances  accordingly,  and  after- 
wards conveyed  the  lands  to  another  who 
had  notice  of  the  firft  bargain,  the  firft 
bargainee  might  have  had  an  action  upon  the 
cafe  for  the  deceit  as  well  as  a  fubpoena  (2).  . .  ^.^ 
It  is  a  rule,  at  leaft,  as  old  as  the  year-  '?**''•  ^^y- 

'  '  ,  '  citci  the 

book  9H.  6    53.  that  if  a  man  fell  any  pP|j|^"f 
commodity  warranting  it  to  be  good,  an  *»£<».  4- 
action  on  the  cafe  lies  againft  him.     And 
it  has  been  fubfequently  fettled  (3),  that  (3)  Lord 
poffeffion  is  a  warranty  that  the  goods  be-  ^^y"*-^'^- 
long  to  the  feller,  for  poffeffion  is  a  colour 
of  title,  and  an  action  lies  upon  the  bare 
affirmation  of  the  pofleffor  that  the  goods 
are  his  own.     That  the  goods  are  of  a 
merchantable  quality  is  alfo  a  warranty 
which  the  law  implies  (4).    In  a  late  cafe(5)  (4)  cnb. 
it  was  determined  by  three  of  the  judges  18*7.  °"' 
of  B.  R.  that  to  ground  the  remedy  at  law  5^^  ^^•^' 
by  action  upon  the  cafe,  it  is  not  neceffary 
that  the  defendant  fhould  be  a  gainer  by 
the  deceit,  or  that  he  (hould  collude  wjth 
the  perlon  who  is  a  gainer.     And  by  that 
cafe  the  broad  pofition  in  Comyns  (6),  that  (6>coiii. 
•*  an  action  upon  the  cafe  lies  for  a  deceit  ,ii|!fn"he* 
when  a  man  does  any  deceit  to  the  damage  dcccitA*  i. 
of  another  3*'  and  the  opinion  of  Croke,  J. 

in 


9S 
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(7)  3 Bum,  in  Bayley  v.  Morrell  (7),  that  ** fraud  wiA- 
out  damage,  or  damage  without  fraud, 
gives  no  caufe  of  action ;  but  where  thefe 
two  do  occur,  there  an  action  lieth/*  feem 
to  have  received  an  authoritative  confir- 
mation. 

But  a  great  diflference  has  always  been 
taken  between  the  allegation  of  a  thing  as 
having  actually  happened,  and  as  having 
been  likely  or  probable  to  happen^  for 
there  are  fome  modes  of  dating  things  that 
import  higher  degrees  of  aflurance  than 
others.  As  where  a  man  poflefled  of  a 
term  of  years,  being  about  to  fell  it  to  A. 
declares  that  a  third  perfon  would  have 
given  him  fo  much  for  it,  though  in  truth 
fo  much  was  never  offered,  no  adlion  upon 
the  cafe  will  lie  for  fuc 6  deceit ;  for  this  is 
a  remote  ground  of  eftimation  with  which 
no  prudent  perfon  ought  to  be  fatisfied.  But 
if  a  man,  treating  for  the  fale  of  a  hou(e, 
affure  the  intended  purchafer,  that  the  rent 
was  30/.  per  annum,  whereas  in  truth  the 
rent  was  20  /.  only,  an  a6lion  lies  for  iSls 
deceit :  for  here  is  an  averment  of  a  ^i^, 
and  of  a  fa£t  that  furniOies  a  criterion  of  the 

real 
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real  value  of  the  premif 

an  actionable  deceit  at  1 

no  harm  to  a  man  himfe 

the  innocent  caiife  of  h  "§ 

fo  as  to  render  him  liable  *^ 

if  without  making  hin: 

caufe  of  injury,  I  fo  cc 

myfelf,  as  to  make  the  puni(hment  fall 

upon  an  innocent  third  perfon ;  as,   if  1 

chafe  the  cattle  of  A.  into  the  land  of  J.  S. 

fo  as  to  fubjeft  A.  to  the  action  of  J.  S.   1 

render  myfelf  liable  to  the  aftion  of  A.  for 

this  deceit  (9).     And  it  has   been  ruled,   (9)  vid. 

that  if  A.  perfuade  B.  to  do  a  thing  lawful  ^/4a^/^, 

initfelf^  but  injurious  to  C.  and  with  the  3»s.Roii. 

fpecialview  of  injuring  C.  an  action  will   loi^.Aiicn, 

lie  for  the  fraud  and  combination  (lo),  (io)cartfc. 

And  it  is  ever  a  great  aggravation  of  the  ^'^' 

offence  to  make  ufe  of  legal  procefs,  in  the 

accomplifhment  of  a  fraudulent  purpofe, 

as  if  a  man,  intending  to  (leal  a  horfe, 

take  out  a  replevin,  and  thereby  obtain  a 

delivery  of  the  horfe  from  thp  flierifF  ( 1 1 )  •    (1 1)  vid. » 


loS. 
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SECTION    IL 

SOME  of  the  moft  ftriking  examples  have 
been  felefled  to  point  out  to  the 
Undent,  the  flrong  antipathy  of  the  com- 
mon law  to  all  manner  of  fraud  and  deceit, 
which  in  the  more  flagrant  inftances  are 
the  fubject  of  criminal^  as  well  as  civil  pro- 
fecution.  But  although  the  cognizance  of 
every  kind  of  fraud  as  much  belongs  to  the 
common  law,  as  to  courts  of  Equity,  yet 
the  fpirit  of  reludlance  in  our  legal  maxims 
to  prejume  fraud  from  the  circumjlances  and 
condition  of  parties,  and  the  infufficiency 
of  legal  remedies  for  the  purpofes  of  difco-- 
very  in  cafes  of  latent  and  complicated 
contrivance,  has  occafioned  fuch  fubjefts 
to  be  principally  agitated  in  courts  of 
Equity,  having  been  always  a  natural 
branch  of  its  original  jurifdiftion  (a).  But 
as  it  belongs  to  a  more  general  treatife  on 


{a)  Vid.  %  P.  Wms.  154,   157.  220. 

the 
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the  fubjeft  of  frauds,  (our  prefent  purpofe 
being  principally  to  illuftrate  the  rules  to 

which  conveyances  muft  conform  in  order 
to  be  available  within  the  ftatutes  againft 
fraudulent  conveyances),  to  difplay  at  large 
the  pra£licb  and  principles  of  the  different 
courts,  in  the  application  of  their  refpeftive 
remedies  to  the  various  artifices  of  fraud, 
the  curiofity  of  the  reader  can  expeft  to  be 
gratified  bere^  with  only  fuch  a  curfory 
view  of  the  general  and  conftitutional  ex- 
tent of  the  relief  at  law  and  in  equity, 
againft  covinous  and  coUufive  pradlices,  as 
may  aid  bis  conceptions  of  the  conftruflive 
Jiipplemental  efficacy  of  thofe  ftatutes, 
which  are  the  principal  concern  of  this 
cffay.  This  objeft,  however,  will  per- 
haps, excufe  a  few  particular  obfervations, 
on  the  acceflbry  relief  furniOjed  by  courts 
of  Equity,  towards  the  developement  and 
fubverfion  of  fraud.  It  has  been  obfcrved 
by  the  author  of  the  Commentaries  (i),  (1)381. 
that  the  concurrent  cognizance  of  fraud  is  43^"*^^* 
orw  of  thpfe  branches  of  equitable  jurif- 
diftion,  which  arife  from  the  authority 
inherent  tn  courts  of  Equity  of  compelling 
a  difcovery  upon  tl>e^  oath  of  the  party  ; 
and  *'  that  in  various  kinds  of  frauds  they^ 

afiume 
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afTume  a  concurrent  jurifdi^lion,  not  only 
for  the  fake  of  a  di  fee  very,  but  of  a  more 
extenjive  and  fpecific  relief,  as  by  fetting 
afide  fraudulent  deeds,  decreeing  reconvey- 
ances, or  directing  an  abfolute  conveyance 
merely  to  ftand  as  a  fecurity/' 

This  more  extenfivc  relief  )s  inftanced 
moft  prominently  in  the  admiflion  of 
flrong  circumftances  as  a  ground  to  prc- 
fumc  fraud  in  this  court  i  whereas  by  the 
ftriflnefs  of  the  common  law,  fraud  muft 
be  proved,  and  can  never  be  prefumed.  As 
a  coniequence  of  which  greater  latitude  in 
the  collecting  and  en:abliihing  of  fraad,  a 
man  may  in  a  court  of  Equity  be  guilty  of 
a  fpecies  of  negative  fraud,  by  \MjiUnce  on 
an  occafion  yihtttjihnce /peaks  i  as  where 
he  ftands  by  and  fees  another  proceed 
in  a  tranfa£lion  under  an  erroneous  im- 
pii'eilion  of  fa£ts,  which  he  is  able  and 
bound  in  confcience  to  remove.  Such  a 
conduct  operates  as  a  kind  of  equitable 
cftoppel  (i),   whereby  the  party  guilty  of 

it. 


[b)  The  efipppelat  common  law  aimed  at  the  frer^entim 

of  fraud  which  delights  in  duplicity  and  inconfiftency  of 
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it,  having  been  flent^  when  he  oU^f  iii 
confcience  to  hzstfpoken^  is  debarred  from 
fpeaking  where  confcience  requires  him  to 
h^Jilent.  As  in  the  cafe  of  Raw  v.  Potts  (2)  [^^J^^-^  . 
affirmed  in  the  Hoiife  of  Lords,  where,  A 
being  tenant  in  tail  reniainder  to  B.  in 
tail.  A.,  not  knowing  of  the  remainder 
over,  made  a  fettlement  upon  his  wife  for-^ 
l>er  life  by  way  of  jointure,  which  B.  who 
knew  of  the  entail,  engrojftd^  and  aftet 
the  death  of  A.  recovered  at  law  againft 
the  widow  by  ejeftment,  the  widow  was 
relieved  in  Chancery  by  perpetual  injunc- 
tion. Where  a  man,  by  his  reprefentationi 
makes  a  partial  difclofure  of  fafts,  and 
by  niutilafed  and  fmothered  ftatements 
induces  and  perfuades  another  to  do  that 
which  rtiuft  notorioufly  be  prejudicial  to 
him,  there  fecms  to  be  but  little  doubt^ 
but  that  fuch  conduft  is  a  grouiid  for  thtf 
aftion  upon  the  cafe  at  law  5  but  the  party 


conduQ.  See  a  notable  inftance  in  Vermrf%  cafe^  4  Rep; 
46.  and  fee  the  cife  of  Slade  v.  Drahy  Hob.  297.  and 
the  book  2  R.  3.  fo.  19.  But  this  Jiri6l  /<^<i/efloppel 
>Vorked  within  a  narrow  compafs,  being  tied  down  td 
nany  rules  and  formalities^  vid.  Co;  Litt.  352.  a« 

M  in  itt 
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in  the  cafe  laft  above  cited  was  not  called 
upon,   except  by  his  confcience^   for  a 
difclofure  of  that  which   he  concealed, 
nor  was  his  non-difclofure  coupled  with 
any  reprefentations,  that  formed  the  in- 
ducement in  the  mind  of  the  perfon, 
a£ling  under  the  miftake.    So,  in  a  iinii- 
(3)avem.  lar  cafc  (3),  where  a  tnother,  who  was 
dlty!chl-  abfolute  owner  of  a  term,  (the  fame  being 
"'^^  limited  to  her  in  tail,)  having  been  pre- 

ient  at  a  treaty  for  her  fon's  marriage, 
and  having  heard  him  declare,  that  the 
term  was  to  come  to  him  at  his  mo- 
ther's  death,  had  attefted  the  deed  whereby 
the  reverfion  of  the  term  was  fettled  on 
the  iifue  of  the  marriage,  after  her 
death,  (he  was  compelled  in  equity  to 
make  good  the  fettlement.  And  the  rule 
IS  general^  that  to  take  advantage  of  a 
miftake,  which  a  man  has  the  means  and 
opportunity  of  fctting  right,  is  a  fraud  in 

K^C497.  ^i^^^y*  Thus  mMeady.  Webb  U)yfhtTtz 
leafe  was  reprefented  by  the  leflbr's  agent  to 
be  more  valuable  than  it  really  was,  and  the 
leflbr  ftood  by  and  heard  the  mifrcprclcn- 
tation  without  contradi6ling  it,  for  this 
reafon  the  leafe  was  fct  afidc.  The  cafes 
4  of 


§  2.  tn  Matters  of  Fraud.  531 

of  Hanning  v.  Ferrers  (5),  Hobbs  v.  Norton  (0  Bq- 

(6),  and  Barrett  v.  ^i?/Zr  (7),  arc  remaika-  («)  i  vcr.. 

ble  examples  of  a  fimilar  kind  of  relief  (8).  (7)  Prfe. 

For  other  iriftances  of  the  more  extenfive  131.  ^* 

dnd  fpecific  remedy  afforded  in  the  court  *  v^f  ^^ 

of  Chancery  in  matters    of   fraud,   the  ^^lt.  ^^^ 
reader  may  be  referred  to  the  fevcral  heads^ 
of  jurifdi6tion  and  relief  in  the  books, 
under  their  re(pe£live  titles  of  underhand 
agreements  in    derogation    of   matrimonial 

contrasts  (9).  Marriage  brokage  bonds  ( 1  o).  (9)  vid. 

Feigned  conveyances^  and promifes  to  induce  Budi\ 

marriage  (11).     Fraudulent  reprefentations  {yy'^'ldcr^ 

for  the  fame  purpofe  (12).  Securities  obtain^  ifJLIi,^'^' 

ed  upon  pretence  of  demands  that  are  fSli^  \^,  Rep, 

tious{\i).  Advantages  taken  of  the  Hjoeaknefs  itl'pT* 

of  others  (13).     Advantages  taken  of  ano-  Sjw'L;, 

tbers  dijirefs  {i^).     Inequality  and   tnflu-  ?,5'Ch«: 

ence  arifing  from  the  relationjhip  of  par-  sh?;.Rc. 

ties{\^.  The  admirable  fummary  of  the  J<t'^,^;!f ''• 

different  relievable  heads  of  fraud  in  courts  (y)  ^^^ 

of  equity,  exhibited  by  Lord  Hard wicke  f^^^  ^» 

in  pronouncing  his  decree  in  the  cafe  of  (,"J'^'^ 

Chejltrfield  and  others  w.  JanJJen{ib)^  may  ^^'^' 

(13)  2  Ch.  Ca.  103,     ft  P.  Wmi.  J03.    2  Atk.  324.     4  Bro.  P.  C.  557.     i  Vex* 
6»7.  7  Bro.  P.  C.  70.  (14)  Ca.  temp.  Talb.  38.      3  Woodefon,  Lea.  457. 

ft  Bro.  C.  R.  167.  ^15)  I  P.  Wmi.  1x8.    Ca.  temp.  Talb.  111.    i  Vex. 

381.     ft  Vex.  259.  547.    ft  Atk.  25. 158.    I  Bro.  C.  R.  125.   558.    %  Bro.  C.  R. 
404.     3  Bro.  C.  R.  156.    4  Bro  C.  R.  1 17.  (16)  2  Ycz.  155. 

M  m  2  perhaps 
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perhaps  be  thought  an  ufefal  appendix  to 
this  fedtion. 

(c)  "  I  ft.  Said  his  Lordihip,  fraud,  which 
is  dolus  malus^  may  be  aSlual,  arifing  from 

foas 

{c)  The  Reader  will»  perhaps,  pardon  the  following 
concife  view  of  the  cafe :  John  Spencer  in  1738,  having 
contrafled  a  debt,  principally  to  tradefmen,  of  2C,ooo/. 
which  he  was  defirous  of  paying  oGT,  and  having  a  well- 
grounded  cxpedatlon  of  a  confiderable  increafe  of  for* 
rune,  at  the  death  of  his  grandnoother,  the  dutchefs  of 
Marlborough,  was  refolved  to  raife  a  fuoi  of  money  upon 
this  expectancy  :  he  was  a  little  above  thirty,  but  im* 
paired  in  his  conOitution  by  intemperance;  the  dutchefs 
was  feventy-eight,  and  healthy  for  her  time  of  lifc«  JHis 
propofal,  which  was  fent  tomarket^  was  to  borrow  the 
fum  of  5000  /.,  in  confideration  of  which  Mr.  Spencer 
offered  to  enter  into  a  fecurity  to  pay  the  lender  10,000/. 
at  the  death  of  the  dutchefs  of  Marlborough  in  cafe  Mr. 
Spencer  fliould  furvive  her,  but  no  payment  at  all  was  to 
be  made  if  Jbe  (hould  furvive  Mr.  Spencer.  The  defen- 
dant, after  fomc  hefitation,  accepted  the  propofed  terms: 
and  accordingly  in  May  1738,  paid  to  Mr.  Spencer  the 
5000/.  who  thereupon  executed  to  the  defendant  a  bond 
in  the  penalty  of  20,000  /.  conditioned  for  the  payment  of 
10,000  /.  to  the  defendant  on  the  death  of  the  datcfaefs, 
in  cafe  Mr.  Spencer  fliould  furvive  her,  but  not  other- 
wife.  The  dutchefs  of  Marlborough  died  in  Ofiober 
1744,  and  in  two  or  three  months  afterwards  on  the 
defendant's  delivering  to  Mr.  Spencer  the  faid  bond  10 
be  cancelled,  he  .executed  a  frelh  bond,  whereby  he 
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fafls  and  circumftances    of   impofition ; 
which  is  the  plaineft  cafe.     2.  It  may  be 

apparent. 


became  bound  to  the  defendant  in  the  penalty  of  2Q,ooo/* 
for  the  payment  of  10,000  /•  with  lawful  intcrcfl,  on  the 
19th  of  April  then  next,  and  executed  alfoa  warrant  of 
attorney  to  empower  a  judgment  to  be  recorded  againft 
him  at  the  defendant's  fuit  for  the  faid  20,000  /.  on  ihc 
laid  bond,  which  judgment  was  afterwards  entered  up  in 
Mr.  Spencer's  lifetime,  Mr.  Spencer  in  1745,  at  difier- 
cnt  times  paid  two  feveral  fums  of  1000  A  each,  in  part  of 
his  debt,   and  frequently  declared  that  he  was  fatisfied 
with  the  defendant's  conduS,  and  alfo  that  it  was  his 
intention  to  pay  his  whole  demand  as  foon  as  poflible* 
The  defendant  after  his  death  fued  out  zfcire  facias  to 
have  execution  againd  the  executors  upon  the  judgment 
entered  up  againft  the  teftator.     The  executors  applied  to 
the  court  of  chancery  for  an  injunQion,  and  to  be  relieved 
on  payment  of  the  5,000  /.  with  interefl  from  the  time . 
of  advancing  it. 

Three  points  were  made  at  the  bar  on  the  plaintifTs 

fide,  videlicet,   i .  That  the  original  contract  was  ufurious 

vrithin  the  ftatutes,  as  being  for  a  greater  premium  than 

the  law  allowed,  and  if  fo  both  the  new  and    the  old 

fecurity  would  fall  to  the  ground.     2.  That  if  it  was 

not  ufurious,  it  was  ah  unconfclonable  bargain^  and  an 

iinreafonable  advantage  had  been  taken  of  the  wants  of  a 

.  hecelTitous  perfon,  and  fuch  as  that  court  would  relieve 

againft.    3.  That  if  the  court  was  warranted  to  relieve 

againft  the  firif  fecurity,  the  new  fecurity  would  be  confi- 

dered  as  a  continuance  of  the  firft  opprefTion,  and  confe- 

quently  ftand  in  an  equally  unfavourable  light  in  that  court* 

The  Chancellor  and  Judges    were  unaQimogs    in 

fPUiionf     And,  firll^  they  were  clear  that  the  cQntra6l 

M  ni3  in 
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apparent   from  the  intrinfic  patqre   an4 
fubjed  of  the  bargain  itfelf^  fuch  as  no 

man 


in  queftion   was  not   within   the   flatute$  of     ufniy. 
The  fecond  point  they  all  thought  was  not  oeceflasy 
to  be  decided,  bccaure  they  held  the  plaintiff's  coonfel 
to  be  clearly  wrong  in  the  third}  for  they  wcieonaiu* 
mous  in  thinking  that  whether  the  bargain  was  or  waif 
pot  originally  fuch  as  the  court  would  relieve  againS 
as  unconfcionable,  the  renewal  and  recognition  of  it  by 
Mr.  Spencer,  in  the  circum^ances  in  which  be  ftood  at 
the  time  of  the  fecond  fecurity  given,  was  a  complete 
confirmation  of  the  contra3,  and  removed  all  gnmod 
for  the  interference  of  the  court  ^«     The  difficulty  of 
deciding  what  bargains  for  expeOances  aie  to  be  dbeooed 
unconfcionable,  was  felt  by  the  whole  court ;  and  they 
were  glad  to  be  relieved  from  the  necelfity  of  determin- 
ing the  cafe  on  that  point.     The  fum  of  their  obferva- 
fions,  however,  on  that  fubje£l  feeroed  to  be,  that  no 
inflexible  rule  can  govern  the  (^ueftion,  but  that  the 
equity  of  each  cafe  mud  arife  out  of  its  particular  cir- 
cumftances.     To  fay  that  in  no  cafe  a  man  (hall,  under 
prefcnt  preflure,  fell  his  expectancy,  would  often  be  to 
deprive  the  diflrefled  of  a  reafonable  refource  that  might 
fave  them  from  worfe  expedients ;  and  to  refute  a  rea* 
fonable  advantage  to  the  lender,  would  be  equivalent  to 
an  univerfal  prohibition  of  fuch  contraflst.     Parents 

*  An  advantage  may  perhaps  be  thought  t«  arife  from  keeping  the  nileia 
fume  uncertainty!  as  it  may  be  better  fur  the  morals  of  the  community,  ttiy 
a  fort  of  legal  peril  be  perpetually  overawing  thefe  tranfa^ions. 

f  In  Gilb.  Ch.  Cafes,  291,  2.  it  is  (aid  that  where  the  father  wtthhaidi 
fubfiftcnce  from 'the  fon,  whereby  he  is  induced  to  enter  into  futh  a 
contrai5^y  equity  will  not  relieve  againft  it« 

•      ?i4 
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man  in  his  fenfes,  and  not  under  delufioti^ 
would  make  on  the  one  hand^  and  fuch  as 

^  .  no 

^tnd  relations  are  fometimcs  penurious  to  their  childrf  i| 
and  expe£bntSy  who,  (to  ufe  the  expreflion  of  Judge 
Burnett,}  if  hindered,  fometimesi  from  fupporting  them- 
felves  by  raifing  money  upon  their  expeSancies,  might 
Jtarvi  in  the  dijart  within  view  of  the  land  rf  Canaan^ 
On  the  other  band  the  confequences  are  to  be  dreade4 
of  lending  the  counUnana  of  the  court  to  fuch  tranfac* 
tions*  It  -will  rarely  happen  that  fuch  contrads  ^re 
linaccompanied  with  mifchievous  intentions*  They  for 
the  moft  part  adminifler  to  profligacy  on  the  one  fid^ 
ind  to  avarice  on  the  other;  and  where  want  and 
covetoufnefs  bring  a  borrower  and  lender  together, 
it  is  very  unlikely  that  purity  and  equality  ihould 
^eign  in  their  bargains.  Such  contrads  tend  to  a 
delufion  in  what  is  of  general  concern— the  provifion 
for  poAerity.  Such  anticipating  hafie  difturbs  the 
moral  order  of  things,  by  forcing  iqto  prefent  exiftence 
what  would  otherwife  have  awaited  ttx^  difcretion  of 
maturer  years ;  and  thus  the  borrower  is  deceived,  andl 
foctety  injured.  The  parent  or  perfon  on  whofe  life  the 
expe^ncy  hangs,  is  alfo  grofsly  deluded  in  being  made 
to  become  the  benefador  of  a  defigning  money-lender^ 
where  he  meant  to  befiow  importance  and  comfort  on 
his  pofterity.  The  attention  of  the  court  of  Chancery' 
has  been  always  dire£led  with  anxiety  to  this  evil ;  and 
though  at  firft  its  interference  was  attraAed  by  the 
0ual  fraui%  which  is  common  in  fuch  coiitrads,  it  es^- 
tipbded  its  remedy  with  the  extenfion  of  the  mifchief, 
}nd  gave  relief  in  cafm  where  thp  cpntraf^  carried  in 

M  m  4  itfelf 
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fio  honeft  and  fair  man  would  accept  on 
the  other  -,  which  are  unequitable  and  un^ 

^onfcionable 


ilfclf  flrongj  intrinjic  evidencB  only  of  impofition,  fuch 
IS  a  grofs  inequality  in  the  bargain,  making  it  fuch  as 
one  man  could  not  drive  with  another  who  had  his  eyes 
open  and  his  fenfes  clear,  or  who  was  not  in  ftich  a  ne- 
ceflitous  predicament  au  to  be  incapable  ofrefiAing  impo* 
fition  and  oppreffion.  But  the  cafe  of  an  heiroF  a  family, 
with  nothing  but  the  hope  of  fucceffion,  dealing  for  his 
expe£lancy,  is  always  excepted  out  of  the  ordinary  cafes; 
|ind  as  fuch  contra£ts  are  pernicious  in  their  principle, 
courts  of  equity  h^ve  great  alacrity  in  fetiingthem  aCde 
if  *thcre  is  any  thing  at  all  unconfcionable  in  the  tranf*- 
aSionf,  The  courts  alfo  take  a  difference  between  a 
remainder-man  in  expeflancy  upon  his  faiher^s  ^  life 
and  living  under  his  father^ s  proteSlion^  and  a  remai rider- 
man  in  expeftancy  upon  the  death  of  a  Jlranger\  efpcci- 
;illy  if  the  Ton  have  other  expeftancies  which  render  bim 
dependent,  upon  his  father. 

There  is  a. right  fpiHt  in  nature  which  all  wife  (yflems 
•of  poficivelawsnvifty  under  certain  modifications^  adopt 

X  Per  Lord  Tbi|rlov  in  Gniyme  v.  Be^^ii^  i  Bro.  Ch.  Rep.  6.  an  ina^ 
fuate  coafidcration  is  not  aiow  fufficicnt  Co  vitiate  the  contra^^,  although  ta 
fifdrr  to  do  (b,  the  coofideration  «;///  ht  inadequate.  Where  property  ii 
£ild  fi>K  a  ^tra  %xcUhf  inadequate,  the  court  hni  never  fuffered  it  to  ftjusd. 
Hi^  Lord/hip  afceiwardf  obftprvcdy  that  t<iM\  afide  a  conveyance^  cfacn 
rauft  be  an  inequality  J^$  ftrong,  ^rofs,  and  mauifeft,  that  it  muft  be 
impoflible  to  I^are  it  tu  a  man  uf  common  Cenfci  without  producing  aa 
fXcUmatiun  at  the  inequality  ofiu 

.  §  Lord  Thurlow  in  the  above  cafe  of  Owynm  v.  HraUm,  deniod  thai 
jhe  hair's  having  no  prc^ifiou  from  his-feth<ii»  made  any  difference, 

H  Sep  xhs  c^fc  of  Ticifitt94  and  i^riffitki,  i  P.  Wms.  310. 

to 
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Confcionable  bargains ;  and  of  fuch  even  the 
common  law  has  taken  notice.     3.  A  third 

to   be  fafe  and  durable.     The  eldeft  of  all  laws  is  the 

rule  of  filial  fubmiflion  ;  it  is  a  law  of  the  heart,  which 

gave  the  firft  notions  of  organized  government,  and  maft 

be  refpe^ied  and  followed  in  every  found  fyftem  of  jurif- 

prudcnce.     Regard  to  this  primaeval  policy  di£)ates  the 

difcouragement  of  all  clandeftine  bargains  with  heirs  to 

the  d^lqfion  of  theancefior,  who  is  thereby  made  to  a6l 

ppon  a  blind  confideration  for  the  benefit  of  thofe  who 

have  furtively  obtruded  themfclves  into  the  channel  of  his 

bounty,  and  the  inexperience^!  are  taught  to  conceal  their 

circutnflances  from  thofe  who  have  a  moral  right  to  a 

difclofure,  ^d  whoS:  timely  admonitions  and  reproofs 

might  f^ve  them  from  deilru£lion.     There  are,  befides, 

reafons  of  policy  fpr  the  legal  difcountenance  of  thefc 

clandeftine  bargains  with  young  cxpcflants,  drawn  from 

the  expediency  of  preventing  the  beggary  of  opulent  and 

noble  families,  which  are  one  fupport  of  the  ftate ;  and 

(hough  courts  of  equity  are  not  on  mere  political  reafons 

to  fet  afide  contrads^  or  to  afTume  the  office  of  the  legif- 

lature,  yet  where  there  is  a  colour  on  confcientious 

grounds  for  their  interference,  they  will  blend  with  their 

motives   confiderations  of  public  utility ;    for  though 

they  cannot  make  laws,  they  will  take  the  Jphit  tf  the 

Ifiwsfor  iheir  guidiy  in  repelling  the  focial  mifchiels  which     ^ 

refult    from  individual    profligacy  or  avarice.       Moft 

of  the  a£is  of  parliament  which  have  been  made  for  the 

fuppreffion  of  thefe  unconfcientious  dealings  between 

pien,  do  not  import  any  want  of  power  in  courts  of  equ^y 

10  give  relief,  but  by  making  fuch  proceedings  void 

ia  law  give  a  ihort  remedy  againd  then^. 

kinci 
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kind  of  fraud  is  that  which  may  be  /rr- 
Jumedfrom  tbecircumjlances  and  condition  of 
the  parties  contrasting  i  and  this  goes  fur- 
ther than  the  rule  of  law^  which  is  that 
^t  muft  he  proved  ^nd  not  prefumed.  4.  A 
fourth  kind  of  fraud  is  coUefted  or  in- 
ferred, in  the  conlidcration  of  a  court  of 
Equity,  from  the  nature  and  circutn- 
Ranees  of  the  tranfadion,  as  bein^  an 
impofitiop  or  deceit  praflifed  on  thin} 
peribns  no,t  parties  to  the  fraudulent 
agreement^!TOt  this  H»nd  arc  marriage  bro- 
kage  contraftsj  whiph,  though  neither 
of  the  parties  be  deceived  therein,  tend  ntr 
(peifarily  to  the  deceit  of  parents  an4 
friends ;  fo  in  clandeiline  private  ^gree- 
jncnts  to  return  part  of  the  portion  of  the 
wife,  or  of  the  provifion  ftipulated  for  the 
Jiulband,  to  the  parent  or  guardian  j  in  moft 
of  thefe  cafes  the  thing  is  tranfadled  by  the 
parties  with  their  eyes  open  j  but  if  there 
be  fr^ud  therein,  this  court  holds  the  cafe 
^nfefted  thereby,  and  Relieves.  So  where  ii\ 
a  debtor  enters  into  a  deed  of  compofition 


{d)  Such  cafes  of  deceit  are  alfo  remediable  at  law ; 
fee  2  T.  R,  763.     Cock/hoi  v.  fennefi,    ^^d  fee  3  T.  R, 

with 
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with  his  creditors  for  10  s.  in  the  pound, 
on  condition  that  all  other  creditors  exe- 
cuted  within  a  certain  period ;  if  the  debtor 
privately  agrees  with  one  creditor,  to  induce 
him  to  iign  this  deed,  that  ^he  will  pay 
or  fecure  to  him  a  greater  fum  in  refpe^  of 
his  particular  debt,  in  this  there  can  be 
|io  particular  deceit  on  the  debtor  who 
is  party  thereto^  but  it  tends  to  the  deceit 
of  the  other  creditors,  who  relied  01^ 
an  equal  compofition,  and  confented  out 
of  compaflion  to  the  debtor*  So,  if 
premiums  be  contra£ted  to  be  giyen  for 
preferring  or  recommending  to  a  public 
office  or  employment,  none  of  the  parties 
are  defrauded,  but  the  perfons  having  the 
legal  appointment  to  theie  offices  are  or 
inay  be  deceived  thereby  |  or,  if  the  perfoii 
.agreeing  to  take  the  premium  have  autho- 
rity to  appoint  the  officer,  i^  tends  tQ 
public  mifchief  by  introducing  an  unwor* 
thy  objeft  for  an  unworthy  confideration. 
Theie  cafes  fhew  what  courts  of  Equity 
mean  when  they  profefs  to  go  on  reafons 
flrawnfrpm  public  utility.  To  weaken 
the  force  of  fuch  reafons  they  have  been 
flailed  political  arguments,  and  faid  to  be 

an 
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an  attempt  at  introducing  politics  into  the 
decifiohs  of  courts  of  juftice.     But   this 
is  far  from  the  true  light  in  which  it  ought 
to  be  conlidercd ;  for  if  the  word  politics  be 
taken  not  im  its  common  acceptation^   but 
in  its  true  original  meaning,  it  compre- 
hends*  every    thing    that    concerns    the 
government  of  the  country,  of  which  the 
adminiftration  of  juftice  is  a  coniiderable 
part.     And  thus  far,   and  in  this  fenle  is 
relief  in  a  court  of  Equity  founded  on 
public  utility.     Particular  perfons  in  thoir 
contrails  (hall  not  only  tranfaft  bondjide 
among  thcmfelvcs,  but  (hall  not  tran/a(5t 
ma\&  fide  in  refpeft  of  other  perfons  who 
ftand  in  fuch  a  relation  as  either  to    be 
afFedled  by  the  contract,    or  by  the  con- 
fequences  of  it ;  and  as  the  reft  of  man- 
kind,  befide  the  parties  contrasting,    arc 
concerned,  the  cafe  is  properly  faid  to  be 
governed  by  public  utility.     5.  The  laft 
head  of  fraud,  on  which  relief  has   been 
given,  is  that  which  infe6ls  catching  bar- 
gains with  heirs,    reverfioners,   or  expec- 
tants,   in  the   life  of    the  father,    &c. 
againft  which  relief  has  always  been  ex- 
tended.   Thefc  have  been  generally  mixed 

cafeSj^ 
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cafes,  compounded  of  all  or  feveral  fpecics 
of  fraud.  Fraud,  too,  may  ht  prefumed  ot 
infeYred  from  the  circumftances  or  condi- 
tion of  the  parties  contra6ling ;  as  from 
weaknefs  on  the  one  fide,  ufury  on  the 
other ;  or  extortion,  or  advantage  taken  of 
infirmity.  And  an  appearance  of  fraud 
may  grife  from  the  nature  of  the  bar- 
gain. In  moft  of  thefc  cafes  have  con- 
curred deceit  and  illufion  on  other  perfons 
r\ot  pnvy  to  the  fraudulent  agreement.  The 
father,  anceftor,  or  relation,  from  whom 
the  eftate  has  been  expefted,  has  been  kept 
in  the  dark.  The  heir  or  expeftant  has 
been  prevented  from  difclofing  his  circum- 
ftances, and  reforting  For  advice  to  thofe 

who  might  have  given  them  at  the  fame 
time  relief  and  inftruftion  5  the  anceftor 
IS  miilead,.  wlio  has  been  induced  thereby 
to  leave  his  eftate,  not  to  his  heir  or  family, 
but  to  a  fet  of  artful  perfons,  who  have 
divided  the  fpoil^5/c?r^-i6^»^,"    ' 
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SECTION    III. 

TH£  principle  of  expouncTing  bene- 
ficially and  equitably  all  ftatutes 
again  (I  fraud  is  agreeable  to  thofe  ftrong 
maxims  of  refiilance  to  all  fhapes  of  covin 
and  deceit  manifefted  by  our  legal  and 
equitable  jurifdiflions.  Notwithftandbg 
thefe  laws  are  greatly  penal,  the  rule  flill 
holds  of  giving  them  an  extended  and  li- 
beral expofition  {a).    In  bits  enim  quafunt 

Java-- 


[a)  Statutes  made  in  fuppreilion  of  deceit  and  covin 
(hall  be  equitably  expounded,  although  they  are  greatly 
penal.  Plowd.  Comm.  fVimhtfh  v.  Taiitajs^  59.  and 
fee  I  Rep.  131. 

.  The  flat.  1  H.  7.  c.  i.  which  gives  a  formedon  vat 
remainder  againft  the  pernor  of  the  profits  was  made 
in  fuppreflion  of  covin  (for  a  feoffment  made  to  per- 
fons  unknown  to  defraud  thofe  who  bad  right  to  tbe 
land  was  a  great  covin  and  de(:eit  in  our  law)  (hall  be 
equitably  expounded.     Plowd.  59. 

And  the  flat,  of  Marlbridge  fpeaks  of  thofe  ^<  who 
ufed  to  enfeoff  their  cideft  fons  and  heirs  being  within 
age  ^"  yet  if  a  raan*s  fir/I  fon  be  dead,  and  he  enfeoff 
his  fecond  fon,  who  is  his  heir>  it  is  within  the  equity 

of 
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favTrabilia  animal    quamvts  funt  damncfa 
rebus^  fiat  aliquando  extenfiojiatuti. 

The 


of  the  ftatute ;  or  if  he  levy  a  fine  to  hini^  which  is 
matter  of  record,  this  (hall  be  within  the  equity  of  the 
flatute,  though  it  fpeaks  only  of  a  feoffment.    Id.  ibid. 

So  the  ftatutc  32  H.  8.  c.  9.  (hall  be  extended  by 
equityi  being  ena£l«d  for  the  fuppreflion  of  fraud  in 
buying  pretended  titles  ;  and  kafes  for  years  as  well  as 
higher  eftates^  fhall  be  intended  by  it.  Plowd.  78.  Par* 
fridge  v.  Strange  and  Croker. 

So  the  ftat.  31  EL  c.  6.  to  prevent  firaony  is  to  bo 
largify  expounded  though  fenal.  Hob.  75.  77fe  King 
V.  Bijhop  of  Norwich. 

Statutes  in  fuppreflion  of  fraud  bind  the  king;  as  in 
the  cafe  of  Magdalen  Coll.  1 1  Rep.  73.  if  one  intending 
to  fell  his  land  had  by  fraud  conveyed  it  by  deed  en- 
rolled to  the  king,  in  order  to  deceive  a  purchafer,  and 
he  afterwards  ibid  the  land  for  a  valuabk  confideratim^ 
and  makes  a  conveyance  accordingly,  in  this  cafe  the 
purchafer  (hall  enjoy  the  land  againft  the  king  by  virtue 
of  the  (Ut.  27  EI.  c.  4*  for  the  zEi  being  general,  and 
made  for  fuppxe(Eng  fraud,  (hall  bind  the  king. 

The  ftatttte  1 1  H*  8.  c.  5.  being  made  to  fupprefs 
fraud  and  deceit,  (hall  be  expounded  beneficially ;  and 
therefore  whereas  the  words  of  that  fiatute  are  that 
'*  where  tenant  for  life  or  yean  has  demifed  or  granted 
to  the  intent  that  thofe  in  reverfion  (viz.  (heir  lef- 
IbrSi  their  heirs,  and  affigns),  (hould  not  know  their 
names,  and  afterwards  the  firft  tenants  continually  oc- 
cupy the  lands,  &c.  and  make  wafle,  it  is  ordained, 

&c. 
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The  ftatutes  1 3  and  27  Eliz.  were  con*- 
ceived  in  very  general  language  to  give 
room  for  thefc  maxims  to  govern  their 
c(Miftru6lion  and  point  their  applies* 
tion ;  and  as  a  preventive  operation  was 
thought  to  be  moft  agreeable  to  their  true 
intention,  that  being  the  beft  mode  of 
dealing  with  the  delitefcency  of  the  fab- 
je6l,  thefe  ftatutes  were  conftrued  as  call- 
ing for  a  more  jealous  fcrutiny  into  cir- 
cumftances  indicating  duplicity  and  illu- 
lion,  and  a  more  conJhuBive  collection 


&c.  that  he  in  reverfion  (in  fuch  cafe)  (hall  maintam- 
a  writ  of  wafte  againil  the  tenant  for  life  or  years  ;*' 
yet  every  ajfignee  of  the  firft  leffee  mediate  or  immediate 
is  within  the  faid  ad)^,  although  not  therein  mentioned  \ 
alfo  he  in  remainder  is  within  the  dd»  as  well  as  he  in 
reverfion^  although  both  in  the  preamble  and. body  of 
the  zSt  there  is  mention  made  only  of  him  in  rever* 
Jion,   Booth*s  cafe,  5  Rep.  77.  a. 

5  &  6  £d.  6.  c.  16.  Sale  of  offices.  This  flatute 
being  again  (I  fraud  is  conftrued  as  a  remedial  raiber  than 
dL  penal  law.     Vid.  Law  v.  Law^  3  P.  Wms.  391. 

Many  other  examples  of  the  fame  kind  may  be  feea 
in  Plowden's  Commentaries,  p.,59«  lVimbip3  v.  TaiU 
hoysy  I  Rep.  131.3.  3  Rep.  78.  Fermor^%  cafe,  5  Rep« 
){o.  Fitzherbert\  cafe. 

g  of 


(^  the  tvi4en6$sol,{x%aA\AtxAA^^    than 
had  before  been  adopted.     Ten  years  after 
the  paffing  of  the  fUtute  i5.Elia.  c.  5.  the 
great  cafe,  called  ^wynes  c^fe,  in  the  Re- 
pontSx  was  determindd^  which,  as  it  i^  ihort^ 
i^  loay  be  as  well  to  introduce  a;  fecond  time 
in  this  place.  P.  wis  indebted  to  T.  in  400/;. 
and  was  indebted  alfo  to  C.  in  200  /.   C^ 
brought  an  a£tion  of  debt  againft  P.  and 
penSng  the  writ  P*,   bein^  pofleffed  of 
goods  and  chattels  of  the  vytiv  of  3^00  h 
fecretly  made  a  general  deed  of.  gift  of 
all  his  goods  and  chattels,  real  and  per- 
fonal  whatlbever,  to  T.  in  fatisfaftion  of 
his  debt ;  notwithftanding  whiiih  P.  conti^ 
ntfcd  m  pofejjion  oftbeg^odsi^  fome  of  which 
he  fold  again,  (hore  the  fheep,  and  marked 
them  with  his  own  mark.     Afterwards  C. 
had  judgment  againft  P^  and  took  out  a 
fieri  facias  direftcd  to  the  (heriflf  of  South- 
ampton, whOs  by  force  of  the  faid  writ, 
came  to    levy   the   faid   goods*     Divers 
pn^nSi  by  the  command  of  T.  refifted 
the.(heriff  by  force,  claiming  the  goods 
as.  the  goods  of  T.  by  viitut  of  the  faid 
gift  I  and  whether  the  gift»  oa  the  whole 
matter,  was  a  good  gift,  or  fraudulent 

N  n  and 
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and  void  witfaih  the  13  ^liz.  c  5.  was 
the  queftion.  It  was  determined  by  the 
Lord  Keeper  Qf  the  Great  Seal,  by  the 
Chief  Juftices,  and  by  the  whole  court  of 
Star  Chamber;  that  the  gift  was  fraudu* 
lent  within  the  Aatute.  And  as  the  /ighs 
and  marks  of  fraud  it  was  faid  by  the 
court, 

1.  That  the  gift  was  general,  without 
exception  of  the  donor's  apparel,  dr  of  any 
thing  of  Jieceffity. 

2.  The  donoi^  continued  in  pofle/Iion, 
and  ufed  the  goods  as  his  own ;  and  by 
means  thereof  traded  with  others,  and  de* 
frauded  and  deceived  them. 


I 


3.  It  was  made  ?n  fecret« 

4.  It  was  made  pending  ^e  writ. 

5.  There  was  a  truft  between  the  par- 
ties; for  ther  donor  poflfeiled  all,  and  uied 
them  as  his  proper  goods ;  and  fraud  is  al^ 
ways  apparciled  and  clad  with  a  trud. 


6.  The 


'  6.    Thtf  deed   exf)re(res  that  the  gift 
-^as  made  honeftly,  truly,  znA  bondfde^ 
et  claufula  intonfutta  fethpvr  indutunt  fufpi^ 
eionent.  ' 

r 
•  *  * 

We  ire  to  obferve,  that  th?re  Was  a  per- 
feflly  good  oflenfible  confideration  for  the 
gift,  and  that  the  whole  objeflion  refted  on 
the  proofs  of  inata  fides  (^),  and  therefore 
Lord  Coke  gives  the  following  advice 
grounded  on  the  refolutiort  of  this  cafe  i 
^  When  any  gift  ftiall  be  made  to  yoii  in  fa- 
tisfaflion  of  a  debt,  by  ofie  who  is  indebted 
to  others  alfo  !  i «  Let  it  be  niade  in  ^ 
public  manlier,  arid  befofe'the  neighbours^ 

^hd  iiot  In  private,  fot  fcCrefyiS  4  mark 

*     *       • 
■  ■  ■ "     -  ■  ■  ..-■■■  ■-,  ■      <  ,. . 

•  ih)  In  Wilfott^.  ^rwtf/,.Godb*  16 ir  ifr  wal«  Taid  e<l 
be  iarar^  that  if  a  man,  having  goods  *of  the  yaine  of  30  U 
be  iodebted  tp  4wo  men,  viz.  to  one  in  to  /•  and  in 
|o/«^tQ  pother;  and  the  debtor  afligns  to  hun,  whofe 
debt  is  io/..all  bis  goods^  to  the  intent  that  for  the  re- 
fidae  above  the  10  /•  he  ihali  be  favourable  to  him ; 
this  afligf)iiienr  }i  dltsgitbifi  void,  becaafe  it  is  f raudu^ 
lent4n  pprP,^  But  Fofler  J.  fiiid,  tbatitihaiild  on}y  be 
void  for  the  furplus.  It  feems  cleari  however,  that,  if 
the  donor  had  owed  io/«  more  to  a  third  creditor,  or 
the  whole  30  /.  to  the  difafipomted  creditor  in  the  above 
tafe,  the  donee,  as  implicated  in  the  frami^'coald'halre 
fctaiocd  nothing* 

N  n  a  of 
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of  fraud,  z:  Let  the  goods  ^d  qhatttb 
be  aj^raifcd  by^  good  people  to  the  very. 
value,  and  take  a  gift  in  particular  (r)  ia 
fatisfa^ion  of  your  debt.  3.  Prcfently 
after  the  gift,  take  pofleffion  of  the  goods, 
for  coritinuance;  of  poiTdlioh.  in  the  donor 
is  a  fign  of  truft/'.. 

The  general  cbnelufion  from  this  cafe 
of  Twyne  is,  that  evidence  of  the  fraud  an- 
ient intent  fuperfedes  the  whole  enquiry 
into  the  co;ifideration,  for  no  merit .  in 
^ny  of  the  parties  tQ  4  tranfa^ion  can 
^vc  k  if  it  carrjes  inf riniically  or  extnnti^ 
cally  the  plain  cbarad:efs  of  fraud.  Aiid 
one  qf  the  plaineft  qi  thefe  chara6te|rs .  of 
fraud  is  the^offeffion  of  the  party  contra- 
(dicing  .^c.vifiblie  purport,  of/  an  alfffy^ 
hitexanveyancc;  wj^ivh  iriconfiftimt  rcfem«-' 
tion  of  thS  thing  pretended  to  be  trans- 
ferred^'i^s^  verjr  mucli>ggravatE4  as  ^n  cvi- 
dewTQ  of  fr^ud,  ilrti^ppfl^iTf on, is  accom- 
panied by  a£l8  b£  *  owacf^ap^  ibr  this 
})lainly  denotes  a  fccrtt  fe^ration  6F  tKe 
egal  and'berieficial  property.  The  hatqral 
confeqvifipf;^  of  this  ,cor^tradi£lory  .fH^ef- 

'    M  '<    '     '!"■<       ^n       I    ,  ^1     ..I        ,    L   .     !ln  ■  ■■  ip  .H     B         n 

(f)  /, /,  exprefsly. 
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fion  involve  a  two-fold  injury/  1rh« 
btrieficial  intertft  m  the  goods  fo  circurri- 
ihhced  belong  cither  to  the  aflignor  6r 
aifignee^  if  th«y  betong  td  the  aflignor; 
he  riiigiit  be  endblfed  by  l^s  rtiftfek  transfer. 
If  itoould  prevail,  to  contin41it  to'himfetf 
the  anjoyment  of  fbatyf1s^c}^  (ft  coiiicienee 
Ijelongs  to  his  cre4itor$5  if  they  rtally  be-, 
fong  to  the  dofttfe  M  aflignee,  the  pofleflbr 
might  be  enabled  to  attratfb  to  himfelf  an 
illofory  credit,  agaihft.  which  ordinary  pru-> 
dence  is  an  in^ficient  guard.  But  thd 
degree  of  public  inconvenience  produced 
by  ~lhi«  feparatiion  of  ^thg  property-  frottf 
the  pofleffion  depends  greatly  upon  the 

nature  of  the  ^hing  the  property  in  which    

is  transfeited.  The  propterty  qf  io'me 
things  is  nor  whoHy  Afcertained  by  thd 
p^^effioh ;  and  the  'imture  and  condition 
iof  other  things  may  preclude  the.  peffi*^ 
bility  of  a  (peci&c  transfer  at  the  momc)it  . 
of  the  fale. 

Thus  where  ia^idh^  conveyed^  the  want 
of  p^iTeifion  i  cafts  a  lefs  degcpe  of  i^uf*: 
ptfjipB.  uppfi  the  traiifad)ion»  than.wh^e, 
goods  are  the  f^bjiqft  of  the  cpnvcyiiucer, 
^r  y^th  refpeft  to  land,  the  property  is 

N  n  3  evidenced 
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cvi^nc^  by  the  pofieflion  of  the  title  deeds^ 
and  manual  occupation  is  no  criterion  oi 
ownerfliip.  But  in  looking  for  the  real 
owner  of  moveai/e  cbatttls  we  attend  to  the 
circumftance  of  pofleflion ;  fince  they  are 
sot  only  capabk  of  fpecific  delivery,  but 
are  ordinarily  ufed  and  enjoyed  by  being  pof* 
feffed^  Land  is  enjoyed  and  poflefTed  by 
title;  and  fraud  in  the  transfer  of  it,  is 
mainly  to  be  inferred  from  the  ipconfift^ 
ency  of  the  title  with  the  pofTeflion  of  the 
title  deeds.  Fi)(tures  to  the  freehold  foU 
low  the  land,  and  are  fecured  in  intereft  to 
the  k({be  or.affignce  by  the  munjnieau  of 
^i;^'^.,  his  title  (1), 

Silk.  36S. 

The  property  of  a  warehpuie  may  pais 
by  a  fymbolical  delivery :  the  deliveiy  of 
the  keys;  which  open  it,  is  conftrued\o 
be  a  ddivery  of  the  goods  contained  within 

S09  with  refpeft  to  (hips  at  Tea,  if  an  a£* 

ilgnment  be  made,  and  the  charter*party, 

invoice,  &c«  be  delivered^  all  means   are 

"/f/X"    ufed  to  transfer  the  thing,  which  ihc  cir- 

"^tVp^y,   cumftances  of  (he  cafe  permit  (3). 
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Thus  inyaafirv.S&efierJ  (j^)^  wbere>  (4)iBwr* 
an  afiignment  of  goodsr  which  were  ac*  ^^^ 
tually  at  the  time  of  the  aflignment  \x^ 
yond  fca,  had  been  let  afide  by  Sir  J.  JekyI 
at  the  rollsy  as  falling  within  the  bank- 
rupt laws  the  borrQwer  being,  in  failing 
circumflancxs,  the  decree  was  reverfed  by 
Lord. Chancellor  King  upon  an  appeal  (5).  (5)  via. 

Lcmpritre 
\  V.  Pafi,j^,  X 

*T*     D         9  0 

And.  in  general^  With  refpefl  to  this  et  vid.* 
order  of  cafes,  we  may  remark,  that  the  cUfilWtl. 
want  of  an  immediate  transfer  of  the  poC*  ^t/r.V/i, 
feffion  is  no  dire£^  badge  of  ftand  within 
the  ftat.  13  El.  c.  5.  or  any  title  to  the 
commiflioners  under  the  ftatute  21  JA&« 
c.  19.  of  bankrupts. 

I  But  in  conveyances  of  land  we  may 
pbferve,  that  there  is  ibme  diffisrcnce  of 
conftra£^ion  under  the  ftat.  13  El.  c«  5» 
and  the  ftat.  21  Jac,  c.  19;  ariiing  from 
the  divedity  in  the  ofajefts  of  thofe  fta^ 
tutes.  The  former  being  pridcipally  framed 
to  prevent  a  prefent  f  rand  upon  this  credit 
ditord»  whofe  legal  remedies  are  attempted 
to  be  defeated,  while-  thr  debtors  enjoy 
the  property  out  of  .  which  their  idebts 
ought  .to  be  fatisfied,  the  kttcr  having 

N  n  4  chiefly 
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. .    ,  •  >  <^»fly  ijr  vi^w  sK>t  fo  much  the  prevcn- 

*  don  of  a^ual  fraud  as  the  dt&ppoint>v 

xnentof  fchofefecret  engagements  fay  which 

4  4flufive  crcUit  ita^jF  be  obtiatned  Co  the 

injury^  of  the- lair  trader,  and 'by  which 

f^cret..prk)ritie»  are  endeavmired   to    be 

eftablifhed  iniderogationof  the  juft  claims 

of  the  creditofs  at  huge.  -  A  particular 

.  ,  intent,  therefore,  to  defraud,  by  a  reten- 

>  6on  of  pofieffion,  ia  not  nece£Q^ry  to  be 

'  . ,      proved  under  the  ftat.  ^rjar.  t#  to  let  in 

/  ^  the  claims  of  the  general i:reditOFS.)  though 

th,e  conveyance  be  evtr  fo  fair,  yet  the 

lule  upon  that  ftatute  -feemi^o  be^  that  if 

the  a^tgve  fe»P  twft^  *hc  affignor-^^ith 

the  pofleflion  of  the  propetty  .conveyed, 
and  has  left  him  ftill  the  reputed  owner,  he 
has  itheretiy ehahled  ihim  to^  acquire 3itt)rQ 
ereda  than  he.  ought;^  vid^by'thus  gniiing 
h^mocredit,  he  has  left  hhidBif  ili^blc  t6  the 
cfifiiiitses  bf  anjctfhev's  tc^dei^andihalithcre^ 
fore,  in:  cafe;  of  .the  faiJdre  of  fodh  pcfrfixD^ 
komt  \x\,hvAjjvki^n  a  :;foat  with  the  reft  of 
ht«  cMiior$  (f ^;  '  As  ihie  pofltillotf  of  Ignd^ 
h'^icn: '•:,  v*;t>  -  ....    :•■;..  -•    thofe^ 

^  W  Jt  fttJ'P^n^f  to,  bp  ncccflarj;  ro  coijllitmc  ihc 
^qtod  ONj^perOiip  witlyn  the  xjjcaning  of  the  ai  J 

f—-  «-  tv.^Jlt  »'».  ^  4**.'.    .  J*  '# 


ac.  I* 

that 
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^erefore,  is  not  that  evidence  of  abTolutis 
ownerfhip  which  is  <aiculated  to 


the 

*   -I 


that  ^tsf  proof  of  adttal  ^fpo{ition>  by  i§ck  Fepute4 
owners  (hould  be  made  out;  for,  iF  the  goods  were 
9Ctually  difpofed  of,  they  would  be  out  of  the  power 
of  the  afligneres  ;  but,  according  to  the  opinion^  t^  the 
)ace  Lord  C.J.  oF  C.  P.  delivered  in  the  cafe  of 
Lingham  v.  Biggs<^  .i  Bq£«  and  Pull.  82.  the  wordi 
of  the  ilatute  mull  not  h^ve  the  abfolut^  Cenfe  they 
feem  to  import,  but  mud  Iriave  a  meaning  confident 
with  the  end  prbpofed  to  be  attained  by  the  Ilatute. 
Therefore,  if  a  man  be  the  reputed  owner  of  goods» 
^nd  afp^r  to  have  the  order  amd  difpoiitiw  of  themi 
he  muft  be  under/lood  to  have  taken  upon  himfelf 
the  fale,  order,  and  difpofuion  within  the  meaning 
of  the  ilatute  \  and  no  inconvenience  will  follow 
from  this  do£irine,  for  though  pofleflion  is  always 
pvidence  of  ownerfhip,  and  with  nc^biiig^  to  oppofe  \% 
ypXi  create  a  reputation  of  it|  yet  it  is  evidence  whicJ^ 
may  be  fo  fatisfaQoriiy  oppofed  as  to  deftroy  that  repu- 
fation.  As,  if  a  refpedable  cradefo^an)  redding  in  a  houfe 
in  London,  were  to  make  a  journey  to  a  fea  port,  and- 
there  hire  a  r€a<|y^(urnt(hed'fiQiife;  or  if  a  man  were  feo 
hire  a  jobb  coach  aod  bocfcr,  4i  ths  worltidvould  hy^m  to 

tbe,firli  inftanc^  tjhat  ftich  perlon  was  the  reputed  ownctr 
pf  the  furniture  of  the  houfe  m  London,  and  not  of  the 
one  he  had  hired ;  and,  as  to  the  fecond  indance,  it  Ts 
mtoriotes  that  people  do  not  always  drive  tlieir  own 
CMcfaea*  'andf^ch.poQ<kfiipn  istao  equivocal  ft»  ofealea 
reputation  ofownerlhip.  Vid.  -Pr]j/iii  y,#}45fi*;Gookc'f 

p.  L.  2^4.  Macf  v.  CadflJy  Cowp.  23?.  IFalhr  v. 
W.J.  y.  Burnett^ 
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the  publfc,  and  to  inviee  a^  deluiive  con* 
fidencte;  and  as  comoKxi  prudence  de* 
inands  that  before  we  truft  to  a  man's 
feeming  property  in  land,  we  (houid  re- 
quire th^  production  of  his  title  deeds, 
the  inconveniencies '  in  the  contemplation 
of  that  ftatute  are  lefs  likely  to  follow 
fr6ra  fuch  divifion  of  ownerfhip  from  pof- 
feffion  in  the  cafe  of  land,  than  where  goods 
are  the  fubjeft ;  at  leaf):  the  means  of  obvi- 
ating inipofition  in  the  former  cafe,  are 
open  to  ordinary  ciicumfpedlion,  and  vigi^ 
lantibus  non  d&rmieniibus  jura  JubveniunU 

4 

But  the  leading  obje6t,  as  has  been  ob- 
ferved,  of  the  ftatute  13  Eliz.  c.  5.  was  to 
prevent  thofe  coUufive  transfers  of  the  le- 
gal ownerfhip  which  place  the  property  of  a 
man  indebted  out  of  the  reacn  of  his  bond 
Jide  creditors,  and  leave  to  him  the  beneficial 
enjoyment  of  that  which  ought  in  con« 
fcience  to  be  open  to  their  legal  remedies. 
Poffeffion,  therefore,  of  land  after  an  ab- 

BurneB^  Dough  317.  CoOim^v.  Ferhs^  3TeR.  316; 
Gordm  iri  £.  A  (kmpanj^  7  T.  R.  a37.  ili^M  v« 
Moon^  7  T.  R.  67. . 

folate 
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ibiute  cDnveyasce,  is  evidence  of  a  frail* 
duient  defign  within  the  fbat.  13  El.  c.  5. 
And  if  this  pofTeflioa  be  accompanied  with 
acts  of  ownerihip,  the  evidence. of  fraud 
under  that  ftatute  becomes  very  hard  to 
be  reiiAed.  It  may  happen,  however,  that  a 
man,  having  conveyed  all  his  property  to 
a  truftee  for  the  fatisfa^lion  of  creditors, 
is  flill  left  in  the  occupation  of  the  land 
conveyed  as  a  bailiff  and  manager  for  the 
benefit  of  the  truft  intereft,  with  a  fixed 
and  regular  falary«  Such  pofiedion,  as  it 
ihould  ieem,  would  be  no  badge  of  fraud, 
.within  the  ftatute  of  1 3  EJ.  c*  5.  for  pof^ 
feilion  is  only  evidence  of  fraud  under 
that  ftatute,  by  being  a  ftrong  indication 
of  a  lecret  truft  and  refervation ;  but  here 
the  avowed  and  explicit  intention  of  the 
deed  could  only  be  anfmered  by  the  pof^ 
feffion  I  and  the  whole  trania£lion  might 
well  repoie  on  a  foundation  of  confiftency 

and  honour. 

As  all  cafes  upon  the  ftatute  a.i  Jac.  i« 
c.  19.  fe£l.  5.  turn  upon  the  apparent 
ownerfliip,  and  the  confequent  injury  to 
fair  creditors  from  the  deception  thereby 

tnducedi 
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induced^  the  operadon  of  that  ffcatute 
may  be  generally  diftinguiflied  from  that 
oi  the  13  £liz.  c.  5.  by  adverung  to  that 
jCiiterion,  for  the  conveyance  and  ccm- 
tinuance  in  pofTeiiioti  operate  under  ^ 
(latilte  of  EU2.  as  an  argument  of  inten- 
tional fraud,  but  the  tranfafiion  falls 
.withinthemifchkf  of  tbeilatute  21  Jac.  i. 
by  affording  an  opportunity  of  committing 
fraud,  and  by  breaking  tlirough  the  1^»I 
equality  of  the  general  citditors.  Bot  k 
is  to  be  obferved,  that  the  tetention  of 
poileflion  by  a  party  conveying  is  not  on^ 
eontroulable"  evidence  under  the  i^atote 
of  James,  any  more  than  under  the  ftat- 
tute  of  Etis^eth  :  thus  it  has  been  fire^- 
c|uently  determined  that  the  poifefllon  of 
the  bankrupt  is  explainable  by  circum* 
ftances ;  as  whejre  the  party  has  been  kft 
in  the  bare  pofieffion  and  cuftody  oi  goods 
ip^ithout  the  power  of  ordering  wfA  ctil^ 
(6)  HTfH  V.  pofing  of  the  fame  (6). 

Skip,  iVtu    ♦  «>  '  ^     » 

243.  fjr 

TAt'k.  ^85.  ~  Bui;  a  difjferemce  is  taken  in  refped  to  the 
operation  of  the  ftatiMe  21  Jac.  bettKco 
Mortgages  of  lalfid  and  chattels  real,  and 
jnbrtgag^  olf?  mere  goods  and  moveables  1 
»*'"  fince. 


w 

fince,  vjpon  the  principle  before  mentioned, 
where  thetitle  d^eds  are  the  natural  and  pjio^ 
per  documents  to  refer  to  for  iaicertaining; 
the  propfrty^  the  mere  pofl^oa  cannot 
Tcafonably  be  complained  of  by  the  creditor, 
as.  eftabliihing  a  deceit  againft  him,  or  as 
any  fenfibk  ground  for  the  confidence  he 
has  repofed.     But  by  the  great- cafe  {d)  of. 

_; 1 

XdyMisch  iodoflry  was  iifed  in  that  cafe^  in  maintaining 
a  difliin£Uoa  b^twxs^n  the  pignus  and  hypotheca,  in  tlM> 
Rd^ii  law.  Itw^sbit!^  that  the  pignus  or  pawn  rcqiviiod^ 
an  adMS^  delivery,  but  that  the  hypotheca  or  morifffgc^ 
dicTnot.  But  the  premifes  were  wronjr  in  hSt^  and  tbe 
C($nclu(i6n  wrong  in  inference;  for  it  was  Q^ewn'ByT 
MK  J.  Burnet  that  delivery  was  jiot  of  the  eflenceof  ar 
pairo  in  the  KonaD  laW)  xmd  that  if  the  diftiaAaant^idb 
boeif  ri|[hHy  ^ted  between  the  |)ignus  ^d  hypotlktba^ 
yfti  ^hat  the  hypotheca  of  the  Romans  wjiSinot  of  .the^ 
fame  hathre  with  ^the  Erlgliih  mortgage,  fpr  au  hypo.-* 
theca  gave  only  alien  without  property,  witfri  tight  ttr 
be  fatisfied  on  failure  of  the  condition.  A  mortgage  is 
afi  immediate  conveyance,  with  a  pqwer  tp.re^em^and 
gives  t^e  leg^l  prop.erty.  Pawns  ,ip  the  EnffljjJ  \^w- 
re()uire  a  delivery,  but  giv.e  tbecuftody  only  anjjopg 
the  lc«lj ownerfliip,  .:.The  pa>yi^ee  H?\s  the  fpccjial,,.but 
t^e.  pajj^fiQT  the  gpneral  property.  But  a  mortgagee, 
has  the  legal  and  general  property  in  the  tI:ung.mort«- 

9  '    '     "g»gcd/ 
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(7)iAtk.    Ryaff^.RoIleiy),  all  conditional  ftlcs  of 
'^  goods,  where  the  party  conveying  retains 

the  poffeffion,  are  regarded  as  within  the 
fpirit  and  meaning  of  the  ftatute  21  Jac.  i. 

(«)  t  Bum.  In  tfie  cife  of  Stotie  v.  Gruhbam  (8)^ 
"^'  Wherein  the  do6lrine  was  general,  though 
the  fubjeft  in  queftion  was  land,  a  dif- 
ferent conftruftion  prevailed  as  to  the 
operation  of  the  ftatute  13  Eliz.  cap-  5« 
for  there  it  was  faid  by  Coke  C.  J.  that  if 
an  abfolute  conveyance  be  made,  and  the 
j^flelBon  of  the  thing  conveyed  be  re- 
tailed by  the  party  conveying,  the  tranA 
46lion  has  the  face  of  fraud ;  but  if  the 
intercil  do  not  pafs  abjolutely  but  upon 
1i  future  condition,  continuance  in  pol^ 
feflion  fhall  not  in  judgment  df  law  be 
faid  to  be  fraudulent ;  and  this,  faid 
the  Chief  Juflice,  is  very  clear.    It  was 


^ged*  And  upon  this  principle,  the  court  determined 
ih  kjM  t.  Rolli^  that  a  conditional  bill  of  fale,  01" 
i  tftwtgage  of  goods,  made  the  poffeffion  by  the  moit* 
gagor,  a  pofleffion  permitted  by  thd  true  owner,  / .  r. 
the  conditional  vendee,  fo  as  to  bring  the  catfe  within  the 
fiat  A&  Jac.  I* 


I 
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yiiere  ohktwd  by  the  coart,  that 
fsctecyi(d)  is  a  great  fcmige  of  fraud,  but 
nb  concluding  proof.  It  was  tben  de«* 
roanded^  in  cohfeqaence  of  an  ol^eflion 
made  at  the  bar,  in  whofe  cuftody  the  leafe 
was  after  the  gift;  to  which  it  was  an-^ 
iWeied  and  proved  that  tht  fame  was  in 
the  cqftody  of  Sir  R.  S.  to  whom  the 
aifignment  was  made  {e). 

.    In  reading  the  cafe  of  EJwards'v.  HoT'* 
6en{g)y  it  is  difficult  to  preferve  the  mind  jj^*^*** 
from  confufion  as  to  the  diftin^  princi** 
pies  of  the  ftatutes  13  EL  c.  5.  and  ac 
Jac.  I.  c.  19.     One  of  the  grounds  taken 


mmmm^t^mmm^t^tmt^mm^mm^^mtm'm-m *■      I    fc 


(J)  Whether  fecrecy  and  concealment  are  marks  of 
fraud  will  always  depend  upon  the  circumftances  of  the 
eafet  for  fometimes  they  are  not  only  innocent  bat  pru» 
4ent.  . S^e  Sid,  134.  and  Ba/h  and  Montagues  cafe* 
3  Chan,  Ca«  105.  per  Holt  C.  J. 

[e)  It  has  been  refolved,  that  though  the  mortgage 
be  forfeited  at  law»  continuance  of  pofleflio^  in  the 
mortgagor,  is  no  badge  of  fraud  within  the  .fiatute 
of  Eliaabeth,  for  thisi  falls  withki  thofe  cafes  to  which 
the  rule  applies,  which  iays,  that  a  tranfadion  good  at 
the  commencement  (hall  not  become  fraudulent  by  matter 
ixpojifailo.  Vid.  Lady  Lamberfi  cafe,  Shepp.  Toochft. 

65. 
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in  the  a(gum«ht*for  the  pfdintil^  was  thd 
injiirijchis  confeqiiences  probable  ta^rifil 
fromithe.  foundation  of  falfc  credit^  wfaidi 
was  laid  in  the  defendant  by.  his  apparent 
ownerfhip^  and  thu$  far  he  was  mdcing 
out  a  cafe  for  the  operation  of  the  ftalsa* 
2 1  Jac«  ] .  but  when  he  coupled  with  this 
propofition  the  inference  of  profpe6tive 
fraud  in  the  defendant  from,  the  ruktitaf 
every  man  is  prefuiiied  in  law  to  intend 
the  probable  conlequences  of  his  own 
jtds,  the  cafe  was  brought  within  the 
icope  and  meaning  of  the  ftati  13  Eli2* 
for  it  is  only  by  fixing  upon  it  the  impli^ 
cation  of  fraudulent  intent  tl^at  contra-- 
riant  poileflion  can  be  made  to  attraf);  the 
principle  of  that  ftatute.  Thus  it  was 
aot  among  the  badges  4>f  fraud  fpecified 
in  ^wyne^s  cafe  that  the  pofieffor  w» 
placed  in  a  predicament  to  induce  a  falfe 
credit ;  but  the  donor  was  flated  pofuively 
to  have  exercifed  afts  of  decided  owner- 
fiiip^  to  have  fold  fome  of  the  (heep*  and 
to  have  traded  and  trafficked  with  themi 
whereby  he  defrauded  and  deceived  thofc 
who  dealt  with  him^ 

By 
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.  By  the  unanimous  o[Hnion  of  all  the 
judges  taken  upon  the  feafe  of  Bamford  v. 
Baron  {10),  a  diftinftion  was  taken  and  J^nJt^ 
fettled  as  to  the  opteration  of  the  ftat. 
13  El.  c.  5.  in  cafes  of  poflefOon  after 
conveyances  of  goods,  between  fuch  bills 
^f  fale  as  are  to  have  their  completion 
immediately,  and  thofe  which  are  profpcc- 
tive  to  a  future  event ;  for  in  the  latter 
'cafe,  the  continuance  of  pofleffion  in  the 
Vendor  till  that  future  time,  or  till  the  con- 
dition performed  {f)  is  confident  with^  or, 
in  the  language  in  which  the  rule  is  ex- 
f>refred,  accompanies  and  follows  the  deed. 

In  the  above  cited  cafe  of  Edwards  v. 
Harben  the  fame  doftrihe  was  recognized 
^nd  confirmed.  And  there  the  cafe  of  Buck^ 
naly.  Roifton  (11)  was  referred  to^  which  (lOPrec; 
appears  to  be  rather  a  ftronger  cafe  than  as?. 
either  of  the  foregoing.  Brewer,  having 
dipped  a  cargo  of  goods^  borrowed  of  the 

(/)  Vid.  Lady  Lamieri^s  cafe,  Shepp.  Touchft. 
i65.  and  vid.  S forte  v.  Grubham^  2  Bulft.  225.  being 
good  at  the  commencement  ^  it  feems  it  (hall  continue 
fo,  according  to  thofe  cafes,  notwitbftanding  pofleffion  is 
retained  after  the  forfeiture. 

O  o  plain- 
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plaintifFs  600  A  on  bottomry^  and  at  the 
fame  time  made  a  bill  of  fale  of  the  goods 
on  board  the  (hip  (which  were  invoiced 
particularly,)  and .  of  the  produce  and  ad- 
vantage thereof  to  the  plaintifFs ;  and  this 
was  in  the  nature  of  a  fecurity,  or  pledge 
for  the  repayment  of  the  600  /•  upon  the 
(hip's  reigning  (as  it  was  called)  three 
years.    The  (hip  performed  her  voyagei 
and  returned  home  richly  laden  ;    but  it 
happened  that  Brewer  died  at  fea  upon  his 
return  home,  and  the  defendant  Roy(^on, 
who  was  a  creditor  by  judgment  obtained 
before  the  fale  of  thcfe  goods  ior  13-00/., 
took  out  adminiftration,  and  pofiTelled  him- 
felf  of  the  efFefts  of  Brewer.    The  plain- 
tiffs  brought  their  bill  to  have  an  account 
.  and  difcovery  of  thofe  goods,  and  to  have 
fatisfa£lion  for  the  produce  and  advantage 
that  was  made  thereof.    It  was  urged  for 
the  defendants  that  Brewer's  keeping  pof. 
feffion  of  the  goods  after  the  fale  made  it 
fraudulent  and  void  as  to  creditors  ^  but 
the  Lord  Chancellor  Cowpcr  was  of  opi- 
nion that  the  truft  of  the  goods  appeared 
upon  the  very  face  of  the  bill  of  fale ;  that, 
though  they  were  fold  to  the  plaintiffs,  yet 

Brewer 
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Brewer  was  intrufted  by  the  plaintiffs  to 
negociate  and  fell  them  for  their  advan- 
tage ;  and  Brewcr*s  keeping  poffeffion  of 
them  was  not  to  induce  a  falfe  credit,  but 
for  a  particular  purpofe  agreed  upon  at  the 
time  of  the  fale  :  that  it  was  true  that  in 
the  cafe  of  a  bankrupt,  fuch  keeping  pof- 
feflion  after  a  fale  would  make  the  fale  void 
againft  his  creditors  by  the  ftatutes :  but 
that,  in  the  cafe  under  confideration,  the 
plaintiffs  were  entitled  to  the.  truft  of  thefe 
goods  immediately  upon  the  fale,  and  to 
all  advantages  confequential  upon  fuch 
trufts,  and  might  follow  the  goods  for 
that  purpofe. 

The  fame  diftinftion  was  adopted  by 
I^ord  Mansfield  as  the  foundation  of  his 
judgment  in  the  cafe  of  Cadogan  y .  Kjsn^ 
net{i2)y  where  his  Lordfhip  obferved,  in  [[""^^"^ 
anfwer  to  the  argument  from  poffeffion, 
that  it  was  a  part  of  the  tru^  that  the 
goods  fhould  continue  in  the  houfe.  But, 
according  to  the  determination  of  Edwards 
V.  Harbent  where  the  conveyance  is  abfo^ 
lute^  and  without  an  alteration  of  poffef- 
fion, the  tranfaftion  is  fraudulent  in  point 
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of  law;  and  it  was  faid  by  Sir  Edward 
in  cirn?"  Northcy  (13),  in  Bucknal  v.  Roifion^  thatit 
^^7.  had  been  ruled  forty  times  in  his  cxp^ 

rience  at  Guildhall,  that  if  a  man  {oVL 
goods,  and  ftill  continued  in  pofleilion  as 
vifible  owner  of  them,  fuch  (ale  was  frau- 
dulent and  void  as  to  creditors,  and  that 
the  law  had  always  been  fo  holden. 

In  a  very  late  cafe,  however,  in  the 
v'i^«wi!f.  Common  Pleas  (14),  a  point  arofe  upon 
/-,c.p.     the  queftion  of  the  infeiibility  of  fraud 

Hil.  Term  m  ^  r  r  <%  r  « 

1800. 2  Bof.  from  pofleffion  after  a  lale  of  goods,  nrt 
readily  refolvable  by  the  criicnon  XtH 
down  in  Edwards  v.  Harben.  In  the  cafc 
above  alluded  to,  which  was  tried  befoit 
Lord  Eldon  C.  J.  at  the  Weftminfter  fit- 
tings after  Michaelmas  term  1799,  not- 
withftanding  pofleffion  did  not  accompany 
and  follow  the  deed,  his  Lordfliip  left  it  to 
the  jury  to  judge  from  all  the  circumflan- 
ces  taken  together,  whether  fraud  could 
be  properly  imputed  to  the  plaintiff  or 
not.  The  cafe  was  thus :  An  execution 
having  ifTued  againft  the  goods  of  A.  his 
furniture  was  taken  and  put  up  to  fale  by 
theiheriff  of  Surry  j  B.  who  was  the  bro- 
ther- 
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%  thcr-in-law  of  A.  but  not  a  creditor,  be- 
^  came  the  purchaier,  and  a  bill  of  fale  was 
;  made  out  to  B.  dated  the  13th  of  Novem- 
ber 1798  :  neverthelefs  A.  was  permitted  by 
B.  to  continue  in  pofTeflion  of  the  goods,  in 
order  that  he  might  be  able  to  carry  on  his 
bufinefs ;  but  being  foon  after  arrefted  and 
committed  to  prifon^  he  executed  a  bill  of 
fale  of  the  fame  goods,  dated  the  1 1  th  of 
March  17999  to  the  defendant^  to  whom  he 
was  indebted  in  the  fum  of  1 5  /.  5  j.  The 
defendant  having  taken  pofleffion  according 
to  the  laft  bill  of  fale  received  a  notice 
from  B.  not  to  difpofe  of  the  goods» 
ftating  his  prior  title.  On  the  14th  of 
March  the  landlord  of  the  premifes  au- 
thorized the  defendant  to  diflrain  to  the 
amount  of  12  A  10  s.  for  rent  due  from 
A.  for  two  quarters,  which  the  defendant 
paid,  and  on  the  26th  of  the  fame  month 
fold  the  goods  for  26  /.  14  ^«  6  ^. ;  the  ex- 
pences  of  the  bill  of  fale  to  the  defendant 
of  keeping  poffeflion,  and  of  the  auflion^ 
jidded  to  the  rent  advanced  by  the  defend- 
ant, amounted  to  26  /.  4  5.  8  d.  leaving  a 
balance  in  the  hands  of  the  defendant  of 
91,  Zd.    The  title  of  the  defendant  under 
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the  fecond  bill  of  fale  was  conteftcd  by  B., 
the  affignee  in  the  firft,  by  an  a£tion  to  re- 
cover the  produce  of  the  fale  made  by  the 
defendant,  after  deducing  the  amount  of 
the  rent  paid  to  the  landlord.  And  the 
jury,  being  direfted  by  the  Chief  Jufticc 
to  confider  whether  the  plaintiff  had  pur- 
chaftd  the  goods  to  defeat  any  execmi(»i 
by  the  reft  of  the  creditors  of  A.,  were  of 
opinion  that  the  purchafe  was  not  made 
with  that  view,  and  gave  a  verdift  for  the 
plaintiff  accordingly.  But  an  endeavour 
being  made  in  the  fuccecding  term  to  fct 
afide  this  verdict  on  the  ground  tliat  the 
firft  bill  of  fale,  being  not  accompanied  and 
*  followed  by  the  poffeffion  according  lo  the 
doftrine  of  Bamford  v.  Baron  and  Edwardi 
\.  Harberit  the  bench  was  unanimous  in 
fupporting  the  verdift. 

The  Lord  C.J.  remarked  that  the  plain- 
tiff  was  not  a  creditor  of  A.  and  did  not 
buy  the  goods  as  the  means  of  fatisfy ing  any 
debt  of  his  owji,  nor,  indeed,  could  he 
fo  do,  for  the  iheriff  was  to  receive  the 
money  produced  by  the  fale;  nor  was 
the  purchafe  made  with  a  view  to  defeat 

creditors, 
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creditors^  but  out  of  mere  kindnefs  to  A.  to 
whom  the  plaintiff  was  related ;  that  if» 
under  thefe  circumftances,  the  bill  of  fale 
was  fraudulent,  the  plaintiff  mufl  fuffcr 
the  legal  confequences  of  his  benevolent 
difpofition*  But  his  Lordfliip  faid,  that, 
as  it  feemed  to  him,  this  did  not  fall 
within  the  principle  of  Twynes  cafe,  and 
the  other  cafes  on  the  fubjeft,  where  the 
parties  flood  in  the  relation  of  debtor  and 
creditor,  and  where  it  was  their  intention 
to  defeat  the  other  creditors ;  that  it  ap- 
peared to  him  to  be  a^  new  cafe ;  for  that 
the  goods  were  purchafed  at  a  public  fale 
by  a  perfon  who  had  never  acquired  the 
charadter  of  a  creditor,  and  were  then  lent 
to  the  original  owner  for  a  temporary  and 
honefl  purpofe.  If  Kidd  had  lent  the 
money  to  A»  to  buy  thefe  goods,  and  had 
then  taken  a  conveyance  of  the  goods  a« 
a  fecurity  for  his  debt  thus  arifing  out  of 
the  mere  adl  of  lending  the  money,  lcav-» 
ing  A.  in  pofTcflion  of  the  goods,  that 
would  not  have  been  a  fraudulent  a6t ; 
for  which  his  Lordfhip  cited  the  Law  of 
Nifi  Prius,  fo,  258,  where  Mr.  Juftice 
gallef,  after  ftating  the  cafe  of  a  convey- 
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ance  which  was  holden  to  be  fr^udulent^ 
becaufe  the  donor  continued  in  pofleffion, 
added,  that  '*  the  donor's  continmng  in 
pofTeflion  was  not  in  all  caies  a  mark  of 
fraud ;  as  where  a  donor  lends  his  donee 
money  to  buy  goods^  and  at  the  fame  time 
takes  a  bill  of  fale  of  them  for  fecuring 
the  money/*  It  would  be  difficult,  con- 
tinued his  Lordfhipt  to  diftinguifli  the; 
tranfaflion  in  queftion  from  that  *calc, 
imlefs  indeed  in  the  circumftance  of  the 
public  fale  by  the  fheriff,  which  certainly 
was  a  diftin^ion  greatly  in  favour  of  the 
plaintiff;  his  Lordihip  added^  that  it  ap- 
peared to  him  at  the  trial  that  Kidd  might 
be  confidered  as  the  donor  of  the(e  goods, 
or  as  lending  money  to  A.  to  purchafe 
them  through  the  medium  of  the  flieriff, 
and  taking  a  bill  of  fale  as  a  fecurity 
for  the  money,  which  way  of  confidcr- 
ing  it  would  bring  it  into  identity  with 
the  cafe  put  by  Mr.  Juftice  Buller  in  the 
paffage  from  his  Nifi  Prius  above  cited. 
Mr.  Juftice  Meath  adverted  to  the  noto- 
riety of  the  fale,  as  being  correfpondent 
to  the  advice  given  by  Lord  Coke  in 
J'wyne's  cafe,  who  recommends  that  a  gift 
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in  fatisfa^on  of  a  debt  by  one  who  i$ 
indebted  alfo  to  others  at  the  time,  be  made 
in  a  public  manner^  before  the  neighbours, 
and  not  in  private^  for  fecrecy  i$  a  mark 
of  fraud* 

Nothing  need  be  added^  by  way  of  elu-? 
cidation,  to  the  opinion  of  the  bench, 
pnlefe  it  be  obferved,  for  the  fake  of  con- 
nefling  it  with  the  principles  of  a  former 
page,  that  the  fale  by  the  (herifF  was  in . 
itfelf  an  a£l:  compleated ;  it  was  executed 
under  the  authority  and  according  to  the 
exigency  of  law,  and  every  objeft  of  that 
tranfadliqn  was  obtained.  The  creditor, 
for  lyhofe  debt  the  levy  was  made,  was 
not  the  party  that  granted  the  indulgence 
by  permitting  the  poiTeffion,  but  the  pof- 
feffion  originated  afrelh  in  a  new  gift 
by  the  purchafer ;  for  the  manual  procefs 
pf  giving  and  receiving  could  not  be  necef- 
(ary  to  give  to  the  tranfa£lion  its  fubftance 
and  chara6):en  Though  the  pofieflion  was 
i^ot  literally  tranfplanted,  itgjrew,  by  virtue 
pf  the  permiflion  of  the  purchafer,  upon  a 
different  flock  from  that  to  which  it  at  firft 
l)elonged.  The  poflefTion,  therefore,  could 

not 
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not  be  coupled  "with  the  execution  and  £ite 
by  the  fherifF»  fo  as  to  attach  upon  them 
any  mark  of  fraud.     And  as  to  the  tranf- 
afi-'ion  which  followed  the  purchaie  from 
the  (herifF,  it  feems  improper  to  divide  it 
into  two  diftinft  confiderations  by  fuppo- 
fing  A.  to  remain  the  vifible  owner,  and 
then  to  make,  a  frefli  conveyance  to  B* 
contradided  by  his  retention  of  pofleffioOj 
form  fubftance  a  new  pofleflion  accrued 
by  the  gift  of  the  plaintiff,  or  rather  the 
fublequent  pofleflion,  of  A,  was  the  gift 
of  the  plaintiff,  originally  modified  by  the 
bill  of  fale,  which  ihaped  it  into  a  ioan  or 
qualified  temporary  enjoyment  at  the  very 
moment  in  which  the  new  pofleflion  vi^as 
given.    The  whole  quell:ion  fubmitted  to 
the  jury  was,  whether  fuch  poflTeflion  was  a 
meditated  frauds  and  the  court  did  not 
mix  with  the  confideration  the  danger  of 
a  delufive  credit  to  be  obtained  by  fuch 
ipurious  ownerfliip,  which,  unlefs  by  fair 
inference  fuch  confequences  can  profpcc- 
tively  be  coupled  with   the  tranfaftion, 
feems  to  be  exclufisrely  the  quefl^ion  under 
^he  fliatute  of  bankrupts  2 1  Jac.  i .  c.  1 9. 
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Our  notions  can  only  be  rendered  clear  upon 
this  fubjcft  by  diftinguiftiing  thefe  cafes  of 
pofTeflion  retained  after  a  conveyance  which 
admit  of  a  natural  explanation,  fo  as  to 
reconcile  fuchpolTeifion  with  the  nature  and 
purport  of  the  conveyance,  from  all  thofe 
inftances  where  the  pofleflionj  fo  far  from 
making  an  integral  part  of,  or,  if  the  expref- 
fion  may  be  allowed,  from  being  in  harmony 
with  the  tranfaAlon,  is  at  variance  with 
its  obvious  and  oftenlible  defign. 

It  feems  proper  in  the  next  place  to  ob« 
ierve,  that  the  intention  of  the  parties  cannot 
affefl  and  qualify  a  legal  proceeding  fo  as  to 
render  any  polTeflion  tenable  and  fecure, 
that  contradicts  the  intention  of  the  law. 
Thus,  in  the  cafe  cited  by  Sir  Edward  Nor- 
they  in  arguing  for  the  defendant  in  Buc Anal 
v.  Roifton  ( I  c),  where  A.  took  out  execution  (^5)  Pr^c 
agamft  B.  by  agreement  between  them,   »86.etvid. 
and  B.  was  fufFered  to  retain  pofieffion  of  ^sC^^^' 
his  goods  upon  certain  terms,    and  after* 
wards  C.  obtained  judgment  for  a  debt 
againft  B.  and  took  his  goods  in  execution, 
C*  was  juftified  by  law  in  fo  doing,  (ince 
the  firft  execution  was  clearly  fraudulent 

and 
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and  void  againft  him.   And  as  the  (heriff  is 
bound  to  take  notice  at  his  peril  of  the  pro- 
ExtlTi''"    P^rty  in  the  goods  ( i6),  queftions  on  thefe 
iKcb.946.  points,  often  arife  in  a£tion$  againft  the 
^*'  fheriff  for  a  falfe  return.   Thus  (17)  where 

44^  et'  vid.'  it  was  proved  in  an  a^ion  for  a  falie  return^ 
as*.  fM^.  that  the  warrant  upon  a  Jien  facias  was 
^^^'  directed  to  three  perfons,  one  of  whom  was 

a  fpecial  bailiif;  and  th^t  the  plaintiff's 
attorney  was  pref^nt  at  th?  tio^e  of  exe- 
cuting it,  and  ordered  th^  fp<$cial  baiiiflf  to 
ufe  the  defendant  in  the  firft  a6lion  kindly, 
and  not  to  take  any  of  his  houfehold  goods; 
and  that  another  of  the  bailiffs  rodp  round 
the  farm  and  grounds  and  faid  '^  I  (<;ize  all 
this  corn  and  cattle  for  the  ufe  of  the  plain- 
tiff*,'' and  took  fome  account  thereof  s  and 
afterwards  the  defendant's  landlord  fued 
out  a  feri  facias^  and  the  ftieriff 's  bai^ 
liffs  not  being  in  poffcffion  of  the  gopds 
under  the  former  writ,  nor  having  left  any 
body  for  the  cuftody  thereof,  procured  his 
execution  to  be  executed  ;  ^n4  the  fheriff 
returned  nu//a  bona  to  the  plaintiff's  writ ; 
it  was  left  to  the  jury  to  fay  whether  th^ 
firft  execution  was  fraudulent  or  not^  an4 
they  found  for  the  fjieriff'. 

And 
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And  fb,  in  tlie  cafe  of  Rice  v.  Ser^ 
jeant (iSX  Where  A.  had  taken  out  zjeri  ('^^)7 
fadas  againft  B.  and  procured  the  (herilBf 
to  feize  the  goods,  but  dire6led  him  to  pro- 
ceed no  further,  ^nd  fuffered  the  goods  to 
remain  in  the  cuftody  of  the  debtor ;  and 
afterwards  another  creditor  obtained  judg- 
ment againft  B.  and  took  out  execution ; 
the  queftion  being  whether  the  ftierifF 
could  feize  upon  the  fame  goods,  it  was 
holden  fer  curiam  that  he  might,  for  the 
former  was  a  fraudulent  execution,  and 
he  was  juftified  in  returning  nulla  bona 
upon  it. 

With  refpefl  to  another  of  the  badges  of 
fraud  enumerated  in Ttwyne^^  cafe,  viz.  that 
the  conveyance  was  mzAt  pending  the  writ, 
it  may  be  remarked  that  although  a  gift 
made  with  a  view  to  defraud  creditors  was 
void  as  well  before  as  lince  the  ftatute  13 
Eliz,  c.  5. ;  and,  though  at  common  law 
examples  of  fuch  avoidance  of  conveyances 
mefne  between  judgment  and  execution 
are  frequent  even  where  the  damages  re- 
covered arofe  in  an  aftion  for  a  tort^  and 

not 
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09)  vid.    not  upon  any  original  debt  or  promlfe  (19), 

■Brouk.  tit,  \  %        •     /\  •  /• 

couuiion,  yet  that  the  mftances  are  very  rare^  if  any 
Likni^.^  are  to  be  found,  of  the  mere  pendency  of 
Trefp'pi.  an  anion's  bdng  regarded  as  a  badge  of 
E^e^utioD^  fraud  before  the  ftatute  in  queftion  was 
Slane/pi/  enaftcd.  And  this  feems  to  have  been  a 
It  Aff.V  point  of  (bme  doubt  even  after  the  promul* 
^*'  gation  of  the  ftatute,  for  in  a  cafe  deter- 

^^}^^}^'  mined  in  the  aSth  year  of  Eliz.  (20)  where, 
an  attachment  having  been  ilTued  againft 
J*  Sm  and  B.  in  difturbance  of  the  (aid  pro- 
cefs  having  (hewed  to  the  (heriff  a  convey- 
ance by  which  he  cidmed  the  goods,  the 
queftion  was,  whether  fuch  avowing  of  i^^t 
conveyance  was  within  the  ftatute,  as  it  did 
not  go  in  delay  of  execution,  no  judgment 
being  given,  but  only  in  delay  of  proceis  3 
but  the  court  held  contra  by  reafon  of  the 
words  of  the  ftatute,  delay,  hinder,  or  de^ 
fraud  creditors  of  their  juft  and  lawful  ac^ 
tions^fuits,  l^c.  And  it  appears  that  Periam 
and  Rhodes,  Juftices,  conceived,  that, 
avowing  fuch  conveyance,  though  no  Juk 
were  depending,  was  within  the  ftatute : 
though  of  this  Anderfon,  C.  J.  doubted. 
But  in  other  cafes  we  obferve  that  the  ftatute 
was  more  vigorouQy  expounded,  and  that  it 

8  operated 
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operated  to  remove  this  hcfitation  of  the 
courts,  by  confirming  their  difpofition  in 
disfavour  of  voluntary  conveyances,  where- 
by creditors  virere  defeated  of  their  remedies, 
and,  in  general,  to  colour  more  ftrongly 
the  conftru6tive  indications  of  fraud  for 
the  ptotedtion  of  valuable  rights. 

A  great  cafe  (21)  upon  this  fubjeft  took  (»0  Dy«r 
place  in  the  1 2th  and  1 3th  years  of  Queen 
Elizabeth,  in  Michaelmas  term,  which  was 
in  fubftance  as  follows :  In  ana£lion  of  debt 
on  a  bond  for  one  thoufand  marks,  the 
defendant  pleaded  conditions  performed  i 
and  the  parties  being  at  ifTue  upon  a  par- 
ticular point,  the  defendant,  fuppoiing  it 
certain  that  the  iffue  would  be  found  againft 
him,  enfeoffed  divers  perfons,  /.  e.  three  of 
his  friends,  by  deed  indented,  to  the  ufe  of 
his  eldeil  fon  in  tail,  remainder  to  the  ufe 
of  his  fecond  fon  in  tail,  with  divers  re^ 
mainders  over;  the  ultimate  remainder 
being  limited  to  the  right  heirs  of  the 
feoffors  and  the  deed  contained  a  pro* 
vifo,  that  if  at  any  time  the  feoflFor  fhould 
pay  or  tender  a  piece  of  gold  of  ten  fliil- 
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lings  value  to  any  of  the  feofiees;  all  the  ufes 
fhould  be  extin£t,  and  that  the  feofiees 
fhould  ftand  feized  to  the  nfe  of  the  feoffor 
and  his  heirs.  Notwithftanding  the  feoff- 
ment the  feoffor  continued  to  receive  die 
profits  of  the  land  comprized  in  the  deed. 
And  all  this  matter  was  found  by  the  inr- 
quifition  of  a  jury^  and  returned  by  the 
fheriff  upon  an  el^t^  with  the  value  of  tbe 
lands,  and  the  return  exprefled  that  the  fhe- 
riff  and  the  jury  were  in  doubt  whether  the 
lands  were  liable  to  an  execution  as  to  a 
moiety ;  and  they  accordingly  prayed  the 
advice  and  directions  of  the  juices  upon 
the  bench.  But  while  this  matter  was  de- 
pending,  and  probably  in  confequence  of 
the  doubts  entertained  by  fome  of  the  bench 
upon  the  queftion,  the  flatute  chap.  4.  of 
the  J  3th  year  of  the  queen  was  enafted,  with 
a  relation  of  effedl  to  the  be^nning  of  her 
reign ;  and  in  Trinity  term  following  a  plu*- 
ries  elegit  was  awarded.  The  former  w  rit 
and  return  were  not  recorded,  by  reafon  of 
the  difference  in  the  opinion  of  the  juflices; 
but  a  continuance  was  entered  upon  the 
roll  by  comes  non  mifit  breve ^  &c. 
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If,  in  the  cafe  above  cited,  the  pendency 
of  the  writ  was  a  clear  badge  of  fraud  at 
common  law,  the  (herifF  oaght  tc*  have  re^ 
turned  the  covin  (20)  upon  the  firft  elegit;  (*o)  J^^"' 
but  whether  the  cafe  difclofed  fufficient 
t^ftimony  of  fraud  fecmed  to  be  the  doubt. 
What  ground  there  was  for  the  doubt  need 
not  now  be  determined,  though  if  that  were 
neceffary,  it  feeras,  that  the  principles  of  the 
common  law,  as  now  under  flood,  would  have 
ivarranted  the  jury  in  finding  fraud  uport 
the  firft  elegit  without  the  fandion  of  the 
ftatute  13  Eliz.  It  is^ery  cleaf^  however, 
that  if  the  alienation  had  been  fubfec[uent  to 
the  judgment,  iht  precedents  at  common  law 
would  have  fufficiently  authorized  them  in 
finding  thecovin^  and  no  doubt  can  be  en^ 
tertained  but  that,  under  the  ftaf utes  5  o 
Ed.  3.  c.  6.  or  3  H.  7.  c.  4.  if  the  debtor, 
before  any  writ  taken  out  againfi  him,  had 
fled  to  a  privileged  place  after  a  convey- 
ance of  his  property  in  truft;  executi&il 
might  hdve  been  awarded  and  executed 
againft  him  as  if  no  fuch  gift  bad  been 
made.  But  fince  this  ftatute  13  Eliz  the  •  : 
pendency  of  a  writ  has  alsvays  been  regarded  •  \ 
as  a  confiderable .  badge  of  fraud,  and.  a       \ 
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« 

gtound  for^a  ftri£t  inquiry  into  the  confi- 
deration  by  which  a  conveyance  has  been 
induced.  Nor  does  it  fignify  whether  the  ibit 
18  in  Equity  or  at  Law^  for  where  a  defai<- 
dant  made  a  conveyance  to  his  fon,  prior  to 
a  dicree  in  the  court  of  Chanery,  hot/Mii- 
ing  tbefuit^  fuch  conveyance  was  not  fof« 
(^0^«">^  fered  to  defeat  the  fubfequent  decree  (ai  }• 

v.  Gmrdimerf 

TmImx.       But  after  judgment  has  been  obtained* 


a  conveyance  by  a  defendaiit  oi  his  goods 
or  chattels  has  always  been  looked  upoa 
as  wearing  a  very  deep  complexion  of 
fraud  (^)}   and   as  fubjefting  to  a  very 


{g)  By  the  cafe  of  Turvil  v.  Tifper^  Latch,  aao.  it 
appearty  that  where  a  bailiff  ef^  AMn^r/in  aufwer  to  tf 
afiien  of  trefpafs  for  diftraining  goods*  jufiified  by  vif* 
tue  of  his  authority,  and  that  by  his  precept  he  was  com* 
manded  todiftraintbegoodsof  A.  which  goods  came  to 
the  hands  of  the  plaintiff  by  colour  of  a  fraudulent  gift  of 
them  to  the  plaintiff ;  on  iffue  whether  the  fide  was  made 
ima  fidi^  it  was  found  for  the  plaintiff  and  adjudged  fcr 
bim,  although  it  was  objeded  that  he  being  n9  crtSur^ 
could  not  take  advantage  of  the  ftatute.  The  reafon  of 
which  refolution  waSf  that  if  a  bailiff  fliould  not  be  aidri 
by  13  Eliz.  c«  5.  becaufeheis  not  a  creditor,  nomefoi 
procefs  could  be  executed ;  and  when  a  ilatute  gives  the 
principal  it  gives  all  the  accidinis.  Vid«  Vin.  Abr.  dt. 
Iraud.F.  pi.  ti« 

Jealous 
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jealous  examination  the  cafe  both  of  the 
alienor  and  alienee.     Thus  it  has  been  de- 
termined, that  if  the  buyer  have  knowledge 
of  the  judgment  {b)  againft  his  vendor, 
notwitfiffanding  a  full  price  was  given, 
the  fale  is  void,  and  within  the  purview  of 
the  ftatote  13  Eliz.  TaaX     And  where  in  {i"^,yj;;,. 
the  court  of  Chancery,  A*  being  decreed  to  ^l\^^ 
deliver  poflcffion  of  a  houfe,  or  pay  a  fura 
of  money  to  B.  by  a  certain  time,  con<^ 
veycd  the  houfe  to  a  creditor,  in  fatisfac^ 
tion  of  a  real  debt  iy  bond^  this  was  not 
fuffered  to  defeat  B.  of  the  benefit  of  the 
decree  (25) :  in  other  words  the  creditor  ^^X'^;^ 
\  in  equity  might  have  had  a  fequeftration  ^'^' 


mm 


{V)  Bat  it  feems  clear,  that  if  a  man  purcbafes  for  » 
full  price,  mth  notice  that  his  venitor  is  indebted  by  bond, 
bis  title  will  not  be  aflefied  by  fuch  debts  in  equity* 
He  need  look  no  farther  than  his  title ;  and  the 
bond-debt  is  no  part  of  his  tide  till  it  is  placed  on  the 
land  by  a  jtidgment.  So  alfo  if  a  man  purcbafes  the  land 
for  valuable  confideration  from  the  heir,  with  notice  of 
the  anceftor^s  bond-debts,  it  feems  that  fuch  bond^debts 
iiriU  not  affed  the  purchafer  in  equity,  fo  as  to  make 
bim  liable  for  the  application  of  the  purcbafe.money* 
Gilb,  Idx  Fratma^  293* 
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of  the  lelfc  (/).     Conufors  of*  ftatutcsand 
recognizances  are  not,  as  before  has  been 
obferved,   in  a  predicament  to  raifctlic 
qucftion  upon  this  ftatute  in  refpcft  to 
their    alienations    of    their    fee    finapk 
^4)vi<i     lands  (24);  for  their  fee  fimpk  poffcffions, 
A  ^  rj^^  ^  \  ^/  >^ich  they  vvere  feized  on  the  day ^ 
'     "^^'*    their  becomVng  bound,  or  at  any  timefincgi 
remain  liable  to   their  debts,  intojb^ 
bands  foever  they 'may  come  (25).   And  it 

(*6) 7 Fcp.  j  appears  In  Lord  AnderTo'r^Vc^,^  (26),  that, 
•I.         /  '...  

(/)  And  yet  a  fequeftration  upon  a  decree  is  ojf 

.    pcrfonaf  proccfs,  and  does  not  affcfl  the  land  mrodm 

as. an  extent  upon  a  judgiucnt  docs;  the contcrupt  ^ 

the  foundation  for  the  fequeftration,  for  ibe  decree  a® 

only  againft  the  peifon  ;    vid.  Ca.  Temp- Talb»  ^^3' 

I  Vez.  496.   2  P.  Wms.  621.     There  ire  cafa  at  U* 

where  a  defendant  attempting  to  difcharge  bimlell  0 « 

perfonal  liability  arifini  from  property,  has  been  Im^ 

by  this  aa  of  Elizabeth,     As  where  an  bcir  before 3* 

4W.&M.  c.  14.  aliened  by  covin  ^^^^^^^ 

purchafed,  if  the  covin  was  found,  the  bcir  continow  ^ 

/  V    -    '  V  a  }   l^lc  becaufc  the  land  continued  aflets.  Dyer,  148*  ^'  "^' 

/  ;  ^         (   ^nd  if  in  debt  againft  an  affi;rnee  for  arrears  of  ^} 

I    delendant  pleaded  an  affignment  before  the  rem  ^ 
I  arrear ,  the  IcfTor  might  reply  that  the  affignment  ^'\1 
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by  fraud  to  defeat  the  plaintiff  of  his  afiioa  ^^^.\, 
and  if  the  covin  was  found  the  plaintiff  mull  ^*^^  Jj 
is  rent  notwiihflanding  the  affignnient>  ^^ 
I  fuch  affignment  was  a  legal  aft.     Sir  Tboni«  J 
'109.  Sir  Thomas  Raym.  303,  v^ 

9  ^ 
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by  the  33  H.  8.  c.  39.  the  lands  in  tail 
of  debtors  to  the  king  by  judgment,  re- 
cognizance, obligation,  or  other  fpeciilty, 
remain  liable  to  fuch  demands  in  the  hands 
of  the  heir  in  tail.     In  all  cafes  the  bond 
to  the  crown  has  the  force  of  a  ftatute 
ftaple;  and  by  the  ftatute  13  Eliz.c.  4. 
the  accountants  and '  officers  of  his  ma- 
jefty,  therein  enumerated,  are  made  liable 
to  the  payment  of  their  debts  to  the  crowix 
in  the  fame  manner  as  if  they  were  bound 
in  a  ftatute  ftaple.   A  felon  or  traitor,  after 
the  felony  or  treafon  committed,  and  be-j 
fore  conviftion,  may  fell  bona  fide  for  his 
fubfiftence  his  chattels  real   or   perfonaK 
And  it  feems,  that  whether  the  debtor  is 
bound   by  fpecialty  ftatute  or    recogni- 
zance, or  fubjeft  as  an  accountant  to  the 
crown  (27)*  a  fale  of  his  chattels  bondfide^ 
after  judgment  and  before  execution,  de- 
livered {k)  to  the  IherifF,  is  good  and  una- 
voidable (28). 

It  has  been  frequently  held  that  if  a  man 
alien  his  lands,   with  intent  to  commit 
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(*)  Vid.  ftat.  29  Car.  2.  c.  3.  J  16. 
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t  forfeiture f  and  afterwards  is  guilty  of 
^oV^t  felony,  the  lands  (hall  be  forfeited  (29). 
^'  And  it  feems,  that  if  the  conveyance  bd 

plainly  voluntary^  and  the  commiflion  of 
the  crime  whereby  the  forfeiture  is  incur- 
red follow  (hortly  after  the  conveyance, 
the  inference  of  fraud  is  incontroulable. 
Thus  if  a  man  make  ^  fec^ment  of  hii 
land,  to  the  ufe  of  his  ion,  and  not  upaa 
communication  of  marriage,  and  ten  days 
afterwards  commit  treafon  of  which  he  is 
attainted,  this  fettled  land  fhall  be  forfeited 
to  the  kings  for  the  feoffment  (hall  be 
adjudged  fraudulent  and  void  as  to  the 
(5o>vid.     ^^"g  (3^)  >   ^^^  where  fuch  feoffment  was 
FriTjd' A.     ^^^^  ^^  purfuance  of  an  agreement  entered 
pi  I.         into  a  year  before,  whereby  it  had  been 
agreed  that  in  confidcration  of  a  fettlement 
made  by  his  wife,  in  fuch  manner,    the 
feoffor  fliould  make  the  fettlement  up<u) 
his  fon  as  therein  mentioned,  the  convey^ 
(iO  Id.     ance  was  held  good  againft  the  crown  (31). 
00  Laot,    ^^  Pauncefoot's  cafe  (32),  the  word  forfeit 
44, 45        fures  in  the  ftatutc  1 3  Eliz.  c.  5.  was  holden 
not  to  be  reftrifted  in  fenfe  to  forfeitures 
of  obligations  and  recognizances,  ^c,  (as 
by  roiQe  was  maintsuaed  to  be  the  proper 

coniiruftion 
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conftrudlion  of  the  ftatute^  the  word  for^ 
feitures  being  placed  after  the  words  damages 
^xadi  penalties)  but  to  extefid  to  every  thing 
which  by  law  can  be  forfeited  to  the  king 
orto  a  fubjeft.  And  in  ^ones  v,  Afl:art  (33),  (33)  sk*"«- 
\t  was  holden  by  Chief  Juftice  Holt,  that 
a  bill  of  fale  of  all  his  goods  made  by  a 
man  in  Newgate  for  a  roberry,  by  way  of 
proviiion  for  his  fon',  the  donor  being  af«- 
terwards  convi£led  and  executed,  was  frau« 
dulent ;  for  though  a  fale  bona  Jide^  and 
for  valuable  confideration,  would  have 
been  good,  becauie  the  party  had  a  pro- 
perty in  the  goods  till  convidtion,  and  was 
entitled  to  be  fuftained  out  of  them,  yet 
that  fuch  a  conveyance  was  fraudulent  at 
comman  law^  for  it  could  not  be  intended 
to  be  made  to  any  other  purpofe^  than  to 
defraud  the  crown* 

Thus  alfo  in  the  cafe  of  Sir  Walter 
JLaleigb  (34),  who  being  pofleffed  of  a  term  (u)  taae^ 
of  one  hundred  years,  and  intending  to 
purchafe  the  reverlion  in  fee  of  the  land, 
conveyed  his  term  to  his  eldeft  fon  to  pre- 
vent its '  being  drowned,  and  afterwards 
purchafedthe  fee,  andalongtime  afterwards 

P  p  4  waa 
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was  attainted  of  treafon,  it  was  adjudgtd 
that  the  king  (hould  have  the  land  in  p<^« 
feilion  difcbarged  of  the  leafe^  although  w 
fraud  was  found  in  the  cafe,  but  rather  the 
contrary;  but  as  it  appeared  upon  evidence 
that  Sir  W.  took  the  profits  of  the  land, 
and  held  courts  in  his  own  name  till  the 
attainder,  and  as  fuch  aiTignment  was  ap- 
parently in  trud,  it  was  holden  to  be  frau- 
dulent and  void  as  againft  the  king.  And 
(«)  I*  in  Ford  v.  Sheldon  (35),  it  was  holden 
that,  where  a  man»  who  was  a  recu« 
fant  or  chargeable  to  the  king  for  a  forfeit 
ture,  took  recognizances  in  the  names  of 
others,  all  fuch  recognizances  after  the  1 3 
EL  fhonld  be  pre  fumed  in  law  to  be  taken 
with  intent  to  defeat  the  king  of  his  for- 
feiture ;  and  tiiat  by  the  common  law  fueh 
attempt  to  defraud  the  king  was  void, 
whether  the  forfeiture  accrued  by  a6t  of 
parliament  or  by  common  law,  . 

But.  the  title  of  the  crown  which,  as  ap^ 
pears  from  what  has  gone  before,  has  the 
full  advantage  of  this  itatute  in  defeating  all 
collufive  tianfadions,  is  not  to  be  affeded 
\n  its  turn  by  any  conftrudtivc  fraud  ii» 

its 
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its  own  officers  by  delaying  execution,  or 
in  fufftfring  a  continuance  of  pofleflion  in 
the  debtor,  for  rex  falkre  non  vult,  faUi 
cut  em  non  poteft.  Even  a^ual  collufion 
between  the  officers  of  the  crown  and  the 
debtor,  cannot  deprive  the  crown,  as  againft 
third  perfons,  from  having  its  execution 
perfe£ted  according  to  its  title,  which  ac* 
crued  from  the  tefte  of  the  writ. 

In  ^wyne^s  cafe,  as  it  is  reported  in 
Moore  (36)  by  the  name  of  CbamberU^Ae  {^e)iAiMit, 
V.  ^wyne^  the  following  circumftances  are  ^^^' 
enumerated  as  badges  of  fraud  :  i.  The 
deedi  of  gift  was  general,  without  any  ex- 
ception  :  2.  It  was  antedated,  and  direc- 
tion was  given  to  the  attorney  to  ufe  his 
(kill  to  prevent  its  being  defeated  :  3. 
Tiie  making  and  iealing  it  was  in  the  ab- 
fence  of  the  donee  (/):  4.  It  was  agreed 
to  be  kept  fecret :  5.  The  donee  never  had 
pofTeifion  of  the  deed,  but  it  was  kept  by 
the  brother  of  the  donor  (/91):     6.  The 


(/)  Vid.  Lane,  44.  id.  102.   The  definition  of  covin 
in  Plowd.  54.  feems  too  narrow, 

{«)  Vid.  Finch.  Rcpt  279,  Oakcver  v,  Piffus. 

donor  ^ 
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donor  himfelf  had  the  ufe  of  the  goods, 
dwelt  in  the  houfe,  bought  and  fold,  killed 
the  cattle,  changed  them,  and  (jpent  the 
com  in  his  family ;  and  all  this  was  co- 
loured by  an  account  made  out  annually, 
between  the  donor  and  donee;  but  no 
money  was  a£lually  paid  to  tlie  donee: 
7.  The  donor,  after  tlie  deed,  being  aileflbr, 
afTeiTed  himfelf  to  the  fubfidy  feven  pounds; 
whereas,  if  the  deed  was  good,  he  had  no« 
thing  :  8.  The  donee  took  out  an  extent 
upon  a  (latute  afterwards,  againd  the 
goods  of  the  donor,  for  a  debt  owing  to 
him*  And  for  thefe  reafons,  according  to 
Miis  f  eport  of  the  cafe»  the  deed  was  ad** 
judged  fraudulent. 
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SECTION    IV. 

IT  feems  fafe  to  afSrm^  that  in  general 
where  a  thing  is  by  law  forbidden  to 
be  done,  -the  prohibition  extends  to  every 
circuitous  mode  of  effe6ling  the  fame;  for 
dolus  circuitu  rwn  purgatur,  and  wh^t  can-* 
not  be  done  de  direSlo^  ought  not  to  be  done 
per  obliquum.  Thus  in  tlie  cafe  of  Mag^ 
delen  Coilege  (i ),  it  was  faid  by  the  Chief  (o  itn^p^ 
Juftice,  that  if  one  who  intends  to  fell  ^*'  *" 
his  land,  conveys  it  by  deed  inrolled 
to  the  king^  with  intent  to  deceive  a  pur«* 
chafer,  and  afterwards  fells  the  land  to 
another  for  valuable  confideration,  and 
makes  a  conveyance  accordingly ;  in  that 
cafe  the  purcfaafer  fhall  enjoy  the  land 
againft  the  Jdng^  by  virtue  of  the  ftatato 
27  Eliz.  c.  4.  for  the  a£):  being  general  and 
made  to  fupprefs  fraud,  fhall  bind  the 
king.  And  if  tenant  in  tail  (a)  be  feized  (o  nKcp 
of  land,  with  remainder  over  in  tail  or  in  '^  *^ 
fe^i  and  he  in  remainder  knqwlng  that  tha 

tenant 


^88  Fraud  not  helped  by  Circuity.     Ch.  V. 

tenant  in  tail  intends  by  recovery  to  bar 
the  remainder  over  and  alien  the  land,  in 
order  to  deprive  the  tenant  in  tail  of  his 
birth-right,  and  of  the  power  which  the 
law  gives  him  of  barring  fuch  remainder, 
and  in  order  alfo  to  deceive  the  purchafer, 
grants  his  remainder  to  the  king  by  deed 
inrolled,  and  afterwards  the  tenant  in  tail, 
for  a  valuable  confideration,  aliens  the 
land  by  common  recovery  and  dies  without 
ifiuc,  the  purchafer  (hall  enjoy  the  land 
againft  the  king  by  the  faid  flatute  27  Eliz. 
the  words  of  which  are  that  **  every  con- 
veyance, &c.  made,  &c,  to  the  intent  and 
of  purpofe  to  defraud  and  deceive  any 
purchafers,  &c.  (hall  be  deemed  only  againft 
fach  purchafers,  &c,  to  be  utterly  void  ;*• 
in  which  words,  fays  the  report,  tt  is  to  be 
obferved  that  fuch  former  fraudulent  con* 
teyance,  is  hot  only  retrained,  when  made 
by  the  vehd^r  himfelf^  but  generally  that  every 
conveyance,  made  of  purpofe  and  with  in- 
tent to  deceive  a  purchafer,  Ihall  be  voidCtf )• 
And  therefore  the  conveyance  of  the  re* 


.  « 


{a)  The  reader  will  apply,  this  comment  to  the  diC- 
cuffion  of  the  pobit  in  page  377.  et  feq.    - 

mainder 
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malnder  to  the  king  of  purpofe  and  with 
intent  to  deceive  a  purchafer,  is  diredly 
within  the  words  and  purview  of  that  aft; 
and  of  fuch  opinion,  fays  the  great  repor- 
ter, was  Pophanir  Chief  Juftice,  openly 
in  the  exchequer  chamber  j  for  the  king 
jQiall  never  be  made  an  inftrument  of  de- 
ceit, et  cum  Jit  author  juris ^  non  debet  inde 
injuriarum  nafci  occafio  unde  Jura  nafcun^ 
tur. 

Fraud  may  be  paffive  as  well  as  aftive : 
thus  it  was  faid  in  the  margin  of  Verneys 
cafe,   in   Dyer's  reports  (3),   that  where  (3)i>y«-, 
there  was  judgment  in  debt  againft  A.  and  ^t^i 
hefufFeredhimfelf  tobe  outlawed  in  felony  "^      . 
with  intent  to  defraud  his  creditor,,  and 
afterwards  purchafed  a  pardon,   and  had 

reftitution, the  plaintiff, 'neverthelefs,had  his 
execution  for  the  manifeft  fraud  {b).  Thus, 

too,  all  fraudulent  judgments  and  executions 
are  within  the  ftatute  1 3  Eliz.  and  it  feems 

clear 


{b)  The  law  feems  now  to  be  that  the  king's  pardon 
ftiall  enure  for  the  benefit  of  creditors.  And  it  feemt 
that  an  attainted  perfon  may  be  ferved  with  procels 
while  in  prifon  at  the  fuit  of  his  creditors.     Though  it 
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clear  that  (uch  covinous  and  circuitoas 
proceedings    are    void    by   the  common 

f4)  vw.  law  (4.).  The  abufe  of  the  proccfs  of  law 
to  the  purpoles  of  fraud  is  a  great  aggra- 
vation of  the  offence.  Nor  fhall  any  man 
avail  himfelf,  as  it  feems,  of  the  opera- 
tion, conlequence,  or  concluiion  of  law 
upon  his  a6ts,  to  defeat  his  fair  creditors* 
TTius  it  was  the  opinion  of  Lord  Hak^ 
that  if  a  tqfiantfor  life,  being  indebted^  with 
a  view  to  defraud  his  creditors,  commits  a 
forfeiture,  in  order  that  the  reverfioner,  who 
is  privy  to  the  contrivance,  may  enter,  the 
crculitor  Ihall  avoid  the  forfeiture  as  wcH 

(5)  f  Vmt.  as  any  fraudulent  conveyance  (5). 


femierly  u(cd  to  be  a  trick  for  perfons  greatly  iadAtcA 
to  procure  themfelves  to  be  indi£led  for  fome  crime 
within  the  benefit  of  clergy,  in  order  to  defeat  their  ore* 
diton  by  pleading  that  they  were  attainted.  Vid.  Dyer, 
045-  b.    I  Wtlf.  917.  I  Slacka.  30.    i  H.  BlacUL 
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SECTION    V. 

THE  conftruftion  of  thefe  ftatutes  of 
fraudulent  conveyances  has  always 
authorized  the  party  fceking  the  benefit  of 
them  to  treat  the  fraudulent  gift  as  void^ 
fo  that  the  cafe,  as  to  him«  is  the  fame  as 
if  no  fuch  gift  had  been  made(i).     And  (0  vid. 
this  appears  "from  all  the  pleadings  upon  »• 
thefe  ftatutes.     Thus  in  the  cafe  of  Leo* 
nard"^.  Bacon  (a),  where  the  tenant  pleaded  (*)  cro. 
non-tenure  to  a  formedon,  upon  which', 
the  parties  were  at  iffue,  and  it  was  found 
that  before  the  writ  purchafed,  the  tenant 
had  enfeoffed  divers  perfons,  to  the  intent  to 
defraud  thofe  who  had  caufe  of  a£lion  for 
the  fame  lands^  and  notwithftanding  fuch 
his  feoffment,  continued  to  receive  the 
profits ;  the  demandant  bad  judgment  by 
virtue,  as  was  faid,  of  the  ftatiite  13  Eliz. 
€.  5.    So  in  the  Ux  fratorta{^i)  it  was*  (3)Pac» 
faid,  that  *<  where  a  man  makes  a  volun-  ^^^ 
tary  conveyance,  with  power  of  revocation, 
and  afterwards  contracts  bond  or  other 

debts. 
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debts,  which  only  bind  the  perfon,  fach 
creditors  fuing  the  debtor  to  judgment 
Qiall  extend  the  lands  in  tbe  hands  of  tk 
voluntary  conveyor^  and  make  a  title  in  an 
elegit  to  the  lands  in  bis  hands,  notwith-* 
ftanding  fuch  voluntary  conveyance/' 

But  it  (hould  be  obferved,  that  where  a 
man,  being  indebted  to  fimple  contrad 
creditors,  makes  a  plain  voluntary  convey- 
ance of  his  real  property ^.anddje^before 
his  creditors  have  obtained  iw£j|5^  againft 
him  upon  fuch  debts,  the  creditors  can<» 
not  follow  the  land  with  their  execufio/is  ^ 
for  as  fuch  debts  do  not  bind  the  heir^ 
but  merely  the  perfonal  affets,  fuch  credi- 
tors would  gain  nothing  by  avoiding  the 
voluntary  conveyance  of  the  anceftor,  fincc 
if  the  lands  were  conftrued  to  defcend 
upon  the  heir  as  aflets,  they  would  not  be 
aflets  to  fatisfy  demands  upon  fimple  con« 
tradV.  And  whether  judgment  were  ob- 
tained or  not  in  theJLifetime  of  the  an- 
ceftor,  would  caufe  ao  diverfity  as  to  this 
point.  But  wherever  a  man  makes  a  frau- 
dulent gift  of  his  goods  or  chattels  and  dies 
indebted,  the  rule  upon  tbe  J3th  Eh^*  c.^. 

has 
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has  always  been  to  conftrue  the  gift  as  ut- 
terly void  againft  all  his  creditors,  and  the 
debtor  to  have  died  in  full  pofTeflion 
with  refpeft  to  their  claims,  fo.  that  the 
cfFefts  are  juft  as  much  affets  in  the 
hands  of  the  perfonal  rcprefentative  as  to 
creditors,  as  if  no  fuch  attempt  to  alien 
them  had  been  made ;  and  this  was  the 
point  fecondly  determined  in  Bethel  Vi  Stan^ 

W^  (4)«  (^)  ^™- 

To  give  fubftantial  efFefl  to  this  con- 
ftru6):ion  t)f  law,   the   voluntary  donee 
is   confidered  as  liable  to  be  charged  as 
executor  de  fon  tort  if  he  take  pofTeflion 
of  the  goods  after   the    deceafc  of  the 
donor  (5).    And  though  regularly  there  C5)cro. 
cannot  be  an  executor  de  fin  tortj  when  "^dv.  197. 
there  is  a  rightful  executor  (6),  or  when  pcr^'c"^' 
adminiftration  has  been  duly  granted,  (for  itt  eZ 
if  after  probate  or  adminidration  granted,  a  Hth,\^\ 
ftranger  take  poflcflion  of  the  goods  of  the  ^^J^'^k^^ 
deceafedj  he  is  a  trefpaflfer  to  the  executor  "j.^pl.^,. 
or  adminiftrator,  and  may  be  fued   as 
fuch)t  yet  it  appears  by  the  cafe,  of  Hawes 
V.  Leader  (7),  that  if  fuch  donee  of  a  frau-  (7)  cro. 
dulent  gift  demand  and  obtain  pofleflion  3  Lou-'ir. 

Q^q  of 
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of  the  goods  after  the  death  of  his  dooor, 
and  after  adminiftration  granted  to  another, 
he  is  yet  liable  as  to  fuch  goods  of  the  d^ 
ceaied  to  be  charged  by  the  creditors  as  exe- 
cutor 4ie/on  tort.  And  this  ieems  to  be  a 
rule  much  in  favour  of  the  rightful  admini- 
ftrator  or  executor*  who  cannot  cxcuk 
himfelf  upon  the  ftatute  13  Eliz.  ficoiD 
delivering  up  the  fubjeft  of  his  teftator^s  or 
intbftate's  fraudulent  gift  to  the  donee  if  Ik 
demand  it.  Though  it  feems,  that  ftzO, 
if  the  donee,  without  demanding  the  goods 
given  to  him  by  the  deqeafed,  take  poflef- 
fion  of  them  by  his  own  a£t,  a//rr  probate 
or  adminiftration  granted^  he  is  a  tref- 
paiTer  to  the  executor  or  adminiftrator, 

w/«^8?i.  ^^^  ^*^^  *^^  remedies  (8)  againft:  him 
for  the  recovery  of  the  ^oods  taken  ^  'and 
perhaps,  in  fuch  a  cafe,  the  creditors  ought 
to  treat  them  as  afiets  in  the  hands  of  the 
rightful  executor  or  adminiftrator :  for 
fuch  feems  to  be  the  rule  in  Bethel  v.  Statn 
bopef  above  cited.  But,  wherever  the 
donee  takes  poffeffion  after  the  death  of  the 
donor  iefore  any  probate  or  adminiftra- 
tion granted,  as  was  the  cafe  in  EJwards 

4  y.Har- 
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V*  Harben{^\  he  is  cLsarly  and  regularly  fe)tT.R. 
an  executor  de  fon  tort,  and  liable  to  the  ^  ^* 
demands  of  creditors  as  fuch  { i  o).  (lo) /fVAwr 

Cro.  EU 

If  a  Ti&tf//^/  rw/  be  the  fubjefl:  of  the  vo-  ^^' 
luntai^  and  fraudblent  gift,  the  rule  of 
conftruflion  which  attaches  the  thing  fb 
fraudulently  given  away  to  the  aflets  of  the 
deceafed  as  parcel  of  his  eftate,  will  equally 
apply.  Thus  where  A,  ( 1 1 ), being  indebted  (y)  jR^n* 
to  B.»  madeC.  his  executor  and  died,  and C* 
the  executor,  promifed  B*  that  if  he  could 
diicover  any  aflets^  parcel  of  the  teftator's 
eftate  at  the  time  of  his  death,  then  he 
ihould  have  his  debt  fatisfied  thereout,  and 
the  queftion  was,  whether  a  leafe  for  years 
conveyed  to  a  ftranger  by  the  teftator  in  his 
lifetime  fraudulently,  (hduld,  in  law,  be 
parcel  of  his  eftate  at  the  time  of  his  death 
or  not,  it  was  by  the  whole  court  re- 
folved  to  be  parcel  of  the  eftate  of  the 
teftator  at  the  time  of  his  death* 


Q.q  a 


c. 
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SECTION    VI. 

iTH  refpeft  to  real  cftate,  l^rd  Coke 
lays  it  down  as  a  rule  in  Fermor's 
(0  J  Rep.    cafe  ( I )  that  a  covinous  conveyance  to  pre- 
ventalfctsfrom  defcend'mgis  nothing  worth. 
Therefore  in  an  aftiwi  of  formedon  where 
the  warranty  with  affets  defcended   was 
pleaded  in  bar,  and  the  demandant  replied 
•  reins  ftr  defcent^'  and  the  jury  Ibund  a 
fraudulent    fcofFtnent    to    prevent     th.« 
defcent,  the  affets  were  oonfidered  to  hsjrc 
defcended,    notwithftanding    the    fcofF- 
(ODyer     jncnt  (2).     And,  accoiding  to  thc  gtcatcft 
*«•  authorities,  a  eovinous  conveyance  of  land 

is  no  conveyance  as  againjl  the  intereft  in- 
tended to  be  defrauded,  and  ought,  by  the 
rules  of  good  pleading,  yb  to  be  treated, 
where  a  party  is  (eeking  to  avail  himfelf 
of  the  prote6tion  of  the  ftatutes  of  fraudu- 
lent conveyances,  for  the  maxim  is  **pro 
pojfejfore  babetur  qui  dolo  dejiit  poJjidere"_ 

Thus  in  the  cafe  of  Humberfon  v. 
Ji^'Iff..  Howgil  (3),  H.  recovered  a  debt  againft 
ST'*'»^  Thomas 
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Thomas  Howgil,  who  died,  and  upon  ^/dn 
facias  againftthe  tertcnants,  the  fherifF  re- 
turned John  Howgil  tenant  of  a  houfe  in 
Yarmouth^  of  which  Thomas  Howgii  de« 
ceafed  was  ieized  at^the  time  of  the  judg« 
ment  \  John  Howgil  came  in  and  pleaded^ 
that  Thomas  Howgil  enfeoffed  him  long 
before  the  judgment,  in  fee^  and  traverfed^ 
that  he  was  feized  at  the  time  of  the  judg* 
ment  or  at  any  time  after ;  whereupon 
ifTue  was  taken,   and  the  jury  found  the 
feoffment,  but  further  faid  that  it  was 
made  by  covin  to  defraud  the  plaintiff  and 
other  creditors ;  the  court,  therefore,  gave 
judgment  for  the  plaintiff,  for  Thomas  the 
anceftor  x^vcacmtAJiiU  feized  as  to  the  cre^ 
ditors^    notwithftanding    the    feoffment. 
But  if  the  iffue  had  been,  enfeoffed  or  not, 
it  muft  have  been  found,  fays  the  report, 
againfi  the  plaintiffs  for  it  nvas  a  feoffment 
fuch  a$  it  was,    and  muff  have  been  an* 
fwcred,  if  .the  iffue  had  been  direftly  upon 
the  feoffment,  by  pleading  the  covin  fpe-- 
daily.     But  here  the   iffue  was  general 
feized  or  not  feized  by  the  feoffment,  and 
therefore  the  covin  might  be  given  in  evi- 
dence when  the  feoffment  was  given  in 

Q^  3  evidence. 
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evidence.    The  fame  mode  of  pleading  vras 
(4)Cro.      obfcrved    in  Leonards. Bacon ii). 

Elif.  133.  *  ■ 

That  fuch  conveyance  of  land  by  the 
anceftor  to  defeat  the  claims  of  his  fpecialty 
creditors  upon  his  real  aflets^  is  vain,  and 
that,  notwithftanding  fuch  conveyance, 
the  lands  remain,  as  to  the  bond  crea- 
tors, parcel  of  his  eftate  at  the  time  of  his 
death,  is  clearly  laid  down  in  the  Touch- 
es) shtpp,  ftone  ( 5 ),  which  fays,  that,  if  a  man  a  little 
before  his  death  make  a  conveyance  of  his 
land  to  his  children,  with  a  proviib  to 
make  it  void  at  his  pleafure,  and  lie  take 
the  profits  of  it  as  his  own ;  or  make  a 
conveyance  of  it  to  friends,  to  the  intent 
that  it  (hall  not  be  fubjedt  to  the  pay- 
ment of  his,  debts,  having  bound  bimJelfoMd 
his  heirs  by  any  fpecialty^  or  to  the  intent 
that  a  warranty  and  aflets  (hall  not  bind 
his  fon  for  other  land  or  the  like  i  in  this 
cafe  the  conveyance  (hall  be  voi(l^  as  to 
thofe  whole  remedy  is  upon  the  land  bv 
defcent. 


farjlrw  V. 


But  there  is  an  opinion  of  Lord  Mac- 
ssfield  oppolcd  to  this  do6bine  (6).  That 

Chancellor 
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Chancellor  is  reported  to  have  faid,  that  by  ^"I'l^v^* 
the  ftatutc  againft  fraudulent  devifes,  a  ^^-^^JJI^ 
man  is  prevented  from  defeating  bis  ere-  ^-  ^'  7- 
ditors  by  his  will ;  but  that  any  iettlemeiit 
or  difpofition  which  he  (hall  make,  in  bis 
lifetime^  of  his  lands,  ^whether  voluntary  or 
noty  (hall  be  good  againft  his  bond  creditor s^ 
for  that  was  not  provided  agaihft  by  the 
above-mentioned  ftatute^  which  only  took 
care  to  fecure  fuch  creditors  againft  any  im- 
pofition  which  might  be  apprehended  in  a 
man's  laid  ficknefs  \  but  if  he  gave  away  his 
eftate  in  his  lifetime,  this  prevented  the  defcent 
effi  much  to  the  beir^  and  confequently  took 
away  the  remedy  of  the  bond  creditor 
againft  the  heir,  who  was  only  liable  in 
reipeft  of  the  aflets  defcended  \  and  as  a 
bond  is  no  lien  whatfbever  on  lands  in  the 
hands  of   the  obligor,^'  much  lefs  can  it 
be  fo    when  they  are  given  away  to  a 
ftrangcn     This  determination,  however, 
has  been  confidered  as  irreconcileable  with 
principles  and  authorities.     In  Brunfden 
V.  Stratton  (7),   which  came  before   the  (7)Prec. 
court  of  Chancery  in  the  following  year  5  's^i^^ 
Mr.  Vernon  faid,  that,  till  the  refolution 
in  Parjlowe  v.  Weedon^    he    fhould    have 

Qjj  4  been 


( 
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been  of  optnlorit  that  fuch  difpofition  by 
a  man  in  his  lifetime  as  mentioned  in  that 
frafe  was  fraudulent  againd  his  crcditorS| 
and  he  quoted  the  cafe  oi  Templeman^. 
Bfkcy  tried  before  Lord  Chief  Juflice 
Holt,  wherdn  it  had  been  fo  hol^cn.  Mr. 
Vernon's  diflatisfaftion  with  the  opinion 
oi  the  Lord  Chancellor  above  mentioncdi 
increafed  with  his  experience  and  refleftioOi 
as  appears  from  what  was  obierved  bj 
Lord  Talbot  fifteen  years  afterw^rds^  in 
(8)  CAf.      the  cafe  of  Jones  y.  Marjb  (8). 

temp.  T4I-  ""  •^ 

Vol  64. 

Where  an  anceftor  dies  indebted  by 
bond>  and  leaver  aifets  to  defcend  to  his 
heir,  and  the  heir  aliens  fuch  aifets  to  ^hona 
fide  purchafer  for  valuable  coniideration^  the 
heir,  at  this  day»  remains  liable  to  bis  an« 
ceftor's  bond  creditor*,  by  reafon  of  the 
aflets  defcended,  whether  the  conveyance 
were  antecedent  or  fubfcquent  to  an  adion 
commenced,  though  before  the  3  &  4 
W.  &  M.  c.  14.  the  debtor  was  without 
remedy,  if  the  heir  had  aliened  before  the 
original  writ  was  fued  out.  But  ftill  the 
alienation  by  the  heir  to  a  bona  fide  pur- 
chafer for  valuable  confideration,  puts  tht 

land 
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hnd  fpecifically  out  of  the  reaclji  of  the 
creditor's  execution^  though  the  heir  tt^ 
mains  perjbnally  liable  upon  the  bond  to 
the  amount  of  the  ajfets  dejhended.     But  if 
the  heir  have  made  a  collujive  zadfraudulint 
conveyance  to  defeat  the  creditor  of  his 
remedy  upon  the  lands  defcended,  fuch 
fraudulent  conveyance  is  void  by  the  Stz^ 
tute  1 3  £liz«  I  for  where  tbe  heir  is  exprefsfy 
bound  with  his  anceltoir^  the  law.  n^ards 
it  as  his  dyrn  debt^  to  the  extent  of  the 
alTets    defcended,   and   the   writ  againft 
him  is  in  the  debet  (9),  as  well  zsJeesnef}  fo  (9)  % 
that  he  is  in  the  predicament  of  a  perfon  fi^uj^J^l 
making  a  voluntary  conveyance  to  defraiad  zlt^iow^ 
his  own  creditors.      It  is  not,   indeed,  ^^l:^""^^ 
neceflary  that  it  (bould  be  the  proper 
debt  of  (he  perfon  itiaking  a   convey- 
ance to  bring  the  cafe  within  that  ilatute, 
iince  if  an  executor  mi  named  in  his  tefta* 
tor's  bond,  make  a  fraudulent  conveyance 
of  the  perfonal  ailets,  the  creditois  of  the 
teflator  Aiall  avoid  fuch  conveyance  by 
virtue  of  tjhe  13  Eliz.   c.  5.  (10)5    the  ^^,^oi. 
rule    upon    which    ftatute^    as  to    this 
point,  feems  to  be,  that  by  fuch  fraudulent 
conveyance  nothing  paifes,  as  to  creditors, 
put  of  the  grantor,  but  that  the  propeity, 

though 
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though  cflfeftually  conveyed  to  fome  pur- 
pofes,  remains  as  aflets  in  the  hands  of  the 
reprefentative  to  anfwer  the  demands  of 
the  anceftor's  or  teflator's  creditors. 

(ffi)$  Thus  m'Gaocb^s  cafe  (ii),  a  creditor 

^^^  ^  brought  an  a£tion  againft  the  heir  upon 
the  anceftof's  bond,  to  which  the  de* 
fendant  pleaded  reins  per  dejcenti  the 
plaintiff  replied  that  he  had  affets  at  I. 
in  the  county  of  Suffolk ;  and  at  nifiprius 
beforeWray  Chief  Juftice,  one  of  thecoyn- 
(el  gave  in  evidence  for  the  plaintiff,  that 
the  defendant's  father  was  feizedof  the  lands 
wt  L  in  fee  fimple,  and  died  thereof  ieized, 
'  and  that  they  dcfcended  to  the  defendant^  by 
which  &c,  AH  which  was  admitted  on 
the  other  fide ;  but  it  appeared  in  evidence 
for  the   defendant^    that   a   long   time 

before  {a)  the  action  was  brought,  the 
'  defendant  had  enfeoffed  one  G.  W.  in  fee 
of  the  lands,  which  was  alfo  confeffed ;  but 
it  was  moreover  alleged  and  proved  by  the 
plaintifPs  counfel,  that  the  feoffment  by 
the  defendant  was  made  by  covin  to  d^ 

[a)  Since  the   fiatute  3  &  4  W.  £c  M.  c.  14.  f.  6. 
this  defence  cannot  avail* 

fraud 
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fraud  the  plaintiff  of  his  aftion,  and  was 
I  therefore  void  bytheftatute  13  Eliz.  c  5. 
\  as  to  the  plaintiff;  and  judg  nent  was 
I  given  for  the  plaintiff  by  the  court,  after  it 

had  been  refolved  by  the  Chief  Juftice  that 
1  the  fraud  was  proper  to  be  given  in  evi- 
I  dence,  without  htxngfpectally  averred,  upon 
i  the  general  queftion  on  the  pleading  in  that 
I  cafe,  i.  e.  nvbetber  affets  or  not  [b). 

* 

In  a  cafe  ftated  in  the  margin  of  Dyr 
I  er's  reports  (12),  where  R.  brought  an  (io^« 
action  of  debt  againfl  B.  upon  hisancef«  [Uj)''''^ 
tor's  bond,  who  pleaded  reins  per  defcent^ 
at  the  day  of  the  writ  purchafed,  (which 
was  a  good  defence  before  the  ftatute 
3  &  4  W.  &;  M.  c,  14.)*  it  being  found 
that  before  the  writ  was  fued  out,  the  heir 
had  aliened  the  aflets  by  cofvin  to  defraud 
the  plaintiff  of  his  remedy,  judgment  was 
given  upon  the  general  plea  for  the  plain- 
tiff; and  it  was  refolved  that  it  was  well 
found  for  him  upon  the  inquiiitioaof  affets 
by  defcent. 


mt 


(j)  The  mode  of  pleading  id  this  care  wat  agreeable 
to  the  principle  in  Humhirtm  v.  HowgU^  Hob*  72*  and 
IfSmtrd  V.  Bacwi^  CrQ«  Elix^  a}]. 

And 
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And  in  the  anonymous  cafe  reported  in 
the  fame  page  of  Dyer^  in  which  debt  was 
brought  againft  the  heir  upon  the  bond  of 
the  ance(lor>  it  was  Orated  to  be  the  opinion 
of  Brook  that,  at  common  law  (^),  if  the 
alienation  were  found  by  inquifition  upon 
the  elegit,  to  be  made,  pending  the  writ,  | 
by  covin,  and  this  returned  by  the 
fheriff,  a  new  writ  of  elegit  ibould  ilTue 

reciting  the  covin,  &c, 

•  > 

To  underftand  which  opinion  of  Brook 
it  muft  be  remembered  that  finoe  the 
(fcatute  3  &  4  W.  &  M^  c.  i4.>  fup* 
pofing  fraud  to  be  out  of  the  queftiony 
the  heir  indebted  upon  his  anceftor's  bond 
may  alien  the  afletls  defcended,  fo  as  to  put 
them  Jpecijkally  out  of  the  reach  of  the 
fpecialty  creditor,  and  that  before  the 
^d  ftatute  oJF  W.  &  M«  fuch  alienation 
before  the  writ  fued  out,  not  only  gave  a 
good  title  to  the  purchafer,  but  entirely 
deftroyed  the  plaintilFa  remedy  by  di£« 
charging  the    perfon  of  the  heii',  wHo 


(r)  Tb6  car6'  i/tal  adjudged  inT.T.  3  & 4P*  AcM; 

•  iiiight 
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might  plead  that  he  had  no  aflets  defcended 
at  the  time  of  the  original  writ  fued  out. 
By  the  dire6lion  of  the  ftatute  3  &  4 
W.  &  M.  the  jury  arc  to  enquire  of  the 
value  of  the  aflets  defcended,  where  the 
plaintiff  by  his  replication  brings  himlelf 
within  that  ftatute  by  replying  to  the  plea 
of  reins  per  defcent  that  before  the  day  of 
the  writ  the  defendant  had  aflets  by 
defcent  in  fee  fimpic,  and  the  judgment  is 
to  recover  pro  tanto^  with  refpecl  to  the 
value  of  the  aflets ;  but  at  common  law^ 
where  the  defendant  pleaded  reins  per 
defcent  on  the  day  of  the  writ  purchafed, 
and  it  was  found  againft  him,  the  judg* 
ment  was  general  {d),  and  a  general  execu- 

tioa 


{J)  This  was  Taid  by  Holt  C.  J,  Co  have  been  always 
holden  for  law,  fince  ifae  cafe  of  Davie  v.  PeffSj  Plowd. 
440.  Vid.  a  Lofd  Raym.  786.  So  alfo,  the  judgment  was 
general  if  given  by  default,  nil  dicit^  or  by  confeifioiit 
againft  the  heir^or  upop  any  ground  or  matter  whatfoever 
without  a  confeffion  of  the  aflets  defcended,  and  the  cer- 
tainty of  them  teing  fliewn»  vid.  Moore  522.  Cro.  £li^» 
693.  2  Leon.  II.  in  point,  and  fee  RaA.  Entr.  172. 
b.  pi.  5.  And  in  fuch  cafe  the  court  could  not 
give  a  fpecial  judgment,  unleft  the  plaintiff  aifenled 
tQ  it,  and  then  they  might,    aRoll.  Abr.7i«  and  it 

fieema 
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tion  was  awarded  againft  the  lands  and 
tenements  of  the  heir,  as  of  his  proper 
debt,  without  faying  in  the  writ»  of  the 
lands  which  be  had  on  the  day  of  the  judg^ 
ment  gtven ;  for  the  ancient  form  of  the 
elegit,  was  without  limitation  of  ticae ; 
and  upon  a  fpeciai  return  of  the  (henff 
that  the  defendant  had  no  lands  or  tene* 
ments,  but  had  aliened  whatever  be  had, 
a  new  writ  of  ^^1/ with  a  teftatum  efl  that 
he  had  aflets  pending  the  writ,  iflued  to  the 
ilieriff,  wherein  he  was  commanded  to  ex- 


(eems  that  Leufon*s  cafe  in  i  Dyer,  fo.  8o.  h»  wbich  is 
contrary  to  thefe  authorities,  cannot  be  law. 

But  by  the  llatute  3  &  4  W.  &  M.  c.  I4«  where 
judgment  is  given  again  ft  an  heir,  in  an  afiion  on  his 
anceftor's  bond,  by  confeflion  of  the  aEUon,  without 
confefling  the  afTets  defcended,  or  upon  demurrer  or 
nihil  diciii  it  (hall  be  for  the  debt  and  damages  generally, 
without  any  writ  to  enquire  of  the  lands,  tenements,  or 
hereditaments,  fo  defcended,  Carth.  354.  But  if  the 
heir  plead  reins  per  defcent^  and  the  plaintiff  reply 
according  to  the  Astute  3&4  W.  &M«  that  the 
defendant  had  alTets  by  defcent  befon  the  writ  or  bSl 
fued  out,  the  judgment  and  execution  mufi  be  fpeciai, 
and  the  jury  are  to  enquire  of  the  valM  of  the  lands  de- 
fcended, and  there  can  be  no  genef^  judgment  in  foch 
cafeagainft  the  heir,  as  at  common  law,  for  bis  fidfe  plea* 


tend 
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tend  what  the  defendant  had  on  the  day  of 
the jurata,  i.  e.  the  day  of  figning  the  judg- 
menty  becaufe  the  day  of  the  jura/a  and 
the  day  in  bank  were  the  lame  day  in  law. 
So  that  the  (herifF  could  only,  where  there 
was  no  covin,  extend  upon  this  tejiatum 
elegit^  the  defcended  lands  or  real  ajfets^ 
which  were  unaliened  by  the  heir  at  the 
time  of  the  judgment,  by  which  at  common 
law- the  lands  were  bound  by  relation  (<f), 
from  the  firft  day  of  the  term  in  which  it 
was  (igned;  though  the;   defendant  ilill 
continued  hot  only  peribnally  liable  to  the 
extent  of  the  aflets  defended,  but  liable 
de  bonis  propriis  for  the  whole  debt  by  reafbn 
of  his  falfe  plea  of  reins  per  defcent  (13);  i'l?*'^ 
But  where  the  alienation  was  returned  i>efcent,5. 
by  the   iherifl^  upon    the    firft    general  tRoiiAbr, 
elegit    to    have   been   made   by    covin,  Iss.  ^r 
Brook  feemed  to  think  that  not  a  tejiatum    ""   ""'  ^ 
f/?^i>,  but^an  elegit  de  novo  fhould  iffue; 
for  in  fuch  cafe  t¥c^eTendanr  ought  toT 
be  coniidered  as  ftill  pojfejfed  of  all  the  aflets 

(<)Vid.  29Car.2.  c.  3.  f.  I4»  1 5.  by  which  the  relation 
of  judgments  to  the  firft  day  of  teim  is  altered  with  rrijpefi 
*  to  hmitpde  purcfaaTen,  who  are  only  affeded  by  the 
judgments  of  their  vendors,  from  the  time  of  the  fign- 
ing fuch  judgments* 

defcended. 


6c;8 
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de(cended,  even  at  the  time  of  die 
judgment^  fince  his  fraudulent  alienadoa 
was  no  alienation  as  to  creditors «     And  it 


mould  leemTtHat,  fince,  wherever  the  pl^- 
tiff  by  his  replication  elefts  to  have  his  re- 
medy by  the  ftatute  3  &  4  W.  &  M.  [f), 
he  can  only  have  judgment  for  the  vdue  of 
the  lands  defcended,  if  he  would  take 
advantage  of  the  ftatute  13  Eliz.  c.  j. 
againft  a  fraudulent  alienation  by  the  heir 
to  a  confcderats^urchafgr,  he  would  do 
better  toT  reply  as  at  comnmn  iawy  m 
order  that  upon  the  general  judgment 
the  defcended  hnds  ^  tbemjihes  might  be 
extended  in  the  hands  of  the  aRcnee  as 
htiiig Jiill  in  the  pojfeffion  ofihebeir  as  to  the 
demands  of  creditors^  and  then  the  covin  {£U 
might  be  tried  in  an  action  againft  the 
ftieriff  by  the  purchafer,  or  if  the  Qieiiff 
returned  the  alienation  by  the  heir»  he 
would  be  liable  to  an  a£^ion  for  a  faKe 

(/)  The  ftatute  gives  no  occafion  to  alter  any  more 
of  the  form  of  the  replication  which  was  before  vSA 
tKan  merely  as  to  the  time  when  the  afleCs  defcendet^ 
vtd.  Red/haw  v.  Hefler^  Carth.  353.  5  Mod.  ia2.  S.  €• 

[g)  But  there  is  evident  riik  in  relying  upon  the  co- 
viny  for  if  the  plaintiff  waives  the  benefit  of  the  flatotc^ 
he  is  anfwered  at  common  law  by  an  alienation  hngfk 
before  the  fuit  commenced.  "^"^ 

I  return 
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return,  which  would  bring  the  queftion  of 
fraud  before  a  jury  (Z?). 


(A)  In  equity,  where  an  heir  liable  upon  the  bond  of 
his  anceftor,  before  any  fuit  commenced  upon  the 
bond,  conveyed  away  the  eftate  to  a  purchafer,  it 
was  doubted  whether,  upon  a  bill  brought  againft  the 
heir  for  a  difcovery  of  alTets,  and  to  fubjeft  money 
raifed  by  the  fale,  relief  ought  to  be  granted  ;  but  upon 
the  heir's  pleading  alienation  before  the  original  filed^ 
the  Lord  Keeper  ordered  him  to  anfwer,  faving  the 
benefit  of  his  plea  to  a  hearing,  vide  Goffe  v.  JVhalley^ 
I  Vern.  282.  In  Sagittary  v.  Hide^  where  the  heir 
fold  the  lands  to  a  purchafer  before  any  fuit  commenced^ 
though  the  purchafer  had  notice  of  the  bond,  the  court 
would  not  treat  part  of  the  purchafe  money  which  re* 
inained  in  the  hands  of  the  purchafer  not  yet  paid  over 
as  afTets  to  fi^tisfy  the  plaintiff,  who  was  a  bond  creditor 
of  the  anceftor.  But  where  there  has  appeared  to  be 
collufion  between  an  executor  vadi  a  purchafer,  the  court 
of  chancery  has  followed  the  aflets  fpecifically  ;  as  in  ft-    - 

Crane  v.  Drake^  %  Vern,  616.  where,  there  being  cx^^  -^ '  *^     ^*  ''  ; 
wefs  notice  of  a  debt  of  the  teftator  ftill  unfatisfied,  an<l> 
a  contrivance  between  the  purchafer  and  exerutor  to  ' 
de^t  fuch  claim.  Lord  ChanceTTof'Cowper  faid,  that^  > 
the  purchafer  was  a  party  to  and  contriving  a  devafta^ 
vity  and  affirmed  the  decree  at  the  Rolls  for  the  plaintiff. 
But  in  Nugent  v.  Gifford^  i  Afk.  463.  where  the  pur« 
chafer  from  the  executor  was  not  chargeable  with  any 
notice  or  collufion,  the  court  would  not  difturb  his  en- 
joyment..   And  it  feems  according  to  Paget  v.  HoJkinSf 
Cilb«  £q«  Rep.  iii.  that  wherever  an  executor  or  ad« 
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miniftrator  difpofct  of  the  aflets  without  Valuable  con- 
fideration,  there  the  creditors,  or  whoever  is  entitled 
under  the  ftatute  of  diftributions,  may  purfue  the  aflets 
ip  equity,  for  the  difpoGtioD  is  fraudulent  within  the 
principle  and  policy  of  the  13  Eliz*  and  they  are  ftill 
to  be  regarded  as  if  they  were  in  the  hands  of  the  per- 
fonal  reprefentative.  But  if  they  are  fold  iona  fide  and 
for  valuable  confideration^  they  (hall  not  be  followed, 
becaufe  it  is  the  province  and  duty  of  the  executor  to 
make  the  tnoft  of  the  aflets,  and  nobody  would  buy  if 
a  purchaferiW/ii/^  werefubje£lto  the  demands  of  credi- 
tors. And  general  notice  that  the  goods  or  chattels  are 
teftamentary  property  is  of  no  prejudice  10  the  pur- 
chafer's  title,  vid.  Ewer  v.  Corbett^  2  P.  Wms.  14.9.  In 
addition  to  this  clafs  of  beneficial  determinations,  by 
which  the  proteding  aid  of  a  court  of  equity  has  ereded 
a  barrier  againft  collufive  dealings  between  purchafers 
and  executors  or  adminiftrators,  it  may  be  ufefiit  to 
dire£l  the  reader's  attention  to  the  cafe  of  Dcran  v. 
Simp/on^  very  lately  decided  in  chancery,  vide  4  Vez. 
jun.  651.  whereby  it  appears  that  "  where  creditors^  or 
next  ofkin^  can  flate  a  cafe,  that  the  reprefentative  is 
colluding  with  the  dibtors  of  the  eflate,  and  diminiOiing 
the  fund,  they  have  a  right  upon  that  ground  of  coUufion 
to  make  the  debtor  a  party  to  obtain  a  difcovery,  and 
upon  that  difcovery  to  attach  upon  the  money,  and  to 
prevent  the  payment  of  the  money,  or  a  fettlement  of 
the  account,  by  collufion  between  the  reprefentative 
and  the  debtor.'* 


\ 
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CHAPTER    VI. 

« 

SECTION    I. 

NOTHING  has  yet  been  faid  refpefling 
that  claufe  of  the  ftatute  27  Eliz. 
c  4.  which  rtfpc&s  fraudulent  powers  of  re* 
vocation.  The  prefent  chapter  is  therefore 
afligned  to  that  fubje^t.  But  it  may  be  an 
affiftanceto  the  reader  to  lay  before  him  the 
words  of  that  claufe,  which  feem  fometimes 
to  have  been  interpreted  with  a  mifcon* 
ception  of  the  meaning  of  the  legiflature. 
<'  And  be  it  further  ena£ied  by  the  autho* 
rity  aforefaid»  That  if  any  perfon  or 
perfons  have  heretofore  (ithence  the  beginn- 
ing of  the  queen's  majefty's  reign  that  now 
h,  made,  or  hereafter  fhall  make  any  con* 
veyance,  gift,  grant,  demife,  charge,  limi<- 
tation  of  ufe  or  ufes,  or  aflurance  of,  in 
or  out  of  any  lands,  tenements,  or  heredi« 
taments,  with  any  claufe,  provifion,  artU 
cic  or  condition  of  revocation,  determina- 
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tion  or  alteration »  at  his  or  thdr  will  or 
pleafure,  of  fuch  conveyance,  afliirance, 
grants,  limitations  of  ufes  or  eftates  of»  in 
or  out  of  the  faid  lands,  tenements,  or 
hereditaments,  or  of,  in  or  out  of  any  part 
or  parcel  of  them,  contained  or  mentioned 
in  any  writing,  deed  or  indenture  of  ibch 
aflurance,  conveyance,  grant,  or  gift;  and 
after  fuch  conveyance,  grant,  gift,  demife, 
charge,  limitation  of  ufes  or  aflurance  fo 
made  or  had,  (hall  or  do  bargain,  fell, 
demife,  grant,  convey  or  charge,  the  lame 
lands,  tenements  or  hereditaments,  or  any 
part  or  parcel  thereof,  to  any  pcrfbn  or 
perfons,  bodies  politick  and  corporate,  for 
money  or  other  good  confideration  piud  or 
or  given  (the  faid  firft  conveyance,  afiur* 
ance,  gift,  grant,  demife,  charge,  orJi- 
init!ition,  not  by  him  or  them  revoked, 
made  void  or  altered,  according  to  the 
power  and  authority  referved  or  exprefled 
unto  him  or  them  in  and  by  the  faid  Icciet 
conveyance,  aflurance,  gift  or  grant).  That 
then  the  faid  former  conveyance,  aflfurance, 
gift,  demife,  and  grant,  as  touching  the 
faid  lands,  tenements,  and  hereditaments. 
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ib  after  bargained,  fold,  conveyed,  demif^J, 
or  charged,  againft  the  faid  bargainees, 
vendees,  leflees,  grantees,  and  every  of 
them,  their  heirs,  fuccelfors,  executors, 
adminiftrators  and  afligns,  and  agc-^inft  all 
and  every  perfon  and  perfons  which  have, 
(hall  or  may  lawfully  claim  any  thing,  by, 
from  or  under  them  or  any  of  them,  fliall 
be  deemed,  taken  and  adjudged  to  be  void, 
fruftrate,  and  of  none  effect,  by  virtue 
and  force  of  this  prefent  aft." 

From  what  has  been  produced  in  an 
^arlypartofthistreatife  the  reader  may  think 
it  pretty  manifeft  that  courts  of  law  and 
equity  have  generally  agreed  in  holding  the 
voluntarinefs  of  a  conveyance,  cxclufive  of 
the  operation  of  this  fifth  fection  of  the 
a6l,  ftrong  prefumptive  evidence  at  leajl  of 
the  fraudulent  intent  within  the  meaning 
of  the  27  Eliz.,  though  he  bedifinclined  to  a 
full  acquiefcence  in  the  opinion  of  a  great 
judge,  [ja)  who  has  faid  that  every  voluntary 

{a)  2  Vez.  10.  by  Lord  Hardwicke;  read  alfo  his  Lord* 
(hip's  opinion  to  the  fame  efTedl  in  ^hi/e  v.  Sanfom^ 
3  Atk.  412.  and  in  Benmt  v.  Mufgrove^  2  Vez.  57. 
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conveyance^  followed  by  a  fubfeqaeal 
conveyance  for  valuable  coniidenboo, 
though  there  ht  no  fraud  in  that  voluntarj 
conveyance,  yet,  according  to  the  determi- 
nations, fuch  mere  voluntary  conveyance 
is  void  at  law,  by  the  fubfcquent  purchafe 
for  valuable  confideration.  In  confifencf 
with  this  prevaiHng  conftruftion,  a  fob- 
ftantive  and  independent  operation  has 
been  implicitly  or  exprefsly  allowed  to 
this  part  of  the  ftatute,  which  havuj 
declared  by  a  diftina  claufe,  and  in  dired 
terms,  that  the  bare  infertion  of  a  F^ 
of  revoking  {b)  at  pleafure  in  a  ^^^^^' 


(3)  No  conveyance  at  common  law  cooW 
power  of  revocation  annexed  to  it :  it  was  a  ^PVj 
which  the  common  law  would  not  endure-    ^^ 
might  have  annexed  a  condition  to  his  fcofiincB , 
if  he  tendered  i2  </.  to  the  feoffee  or  his  heirs,  te  H 
enter  again  upon  the  eftate;  fo  that  theeftatc  wni 
divefted  out  of  him  by  livery  of  feizin,  mig''^  ^^       \ 
m  him  upon  the  performance  of  the  conditi      ^ 
re-entry^     A  common  law  conveyance  witn  ap    ^ 
revocation  was  void,  as  to  ail  power  of  revocao   »^^ 
repugnancy,  and   becaufe  a  double  power  (^^^   ^ 
feated  in  diftin£l  perfons  over  the  fame  thing** 
powers  of  revocation  came  in  with  the  ilatutc        ^ 
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ance  (ball  render  it  void  and  of  no  effe£t 
againft  a  purchafer  for  valuable  confidera- 
tion,  has  fet  up  a  definitive  mark  of  fraud 
fuperfeding,  wherever  it  is  found,  all  in- 
ference  by  general  colleftion.  Thus  it 
was  faid  by  Winch  Juftice  in  the  cafe 
of  Tyrer  v.  Littleton  {1),  that  *^  if  it  be  ^^l^^^ 
a  fraud  within   the  ftatute  27  Eliz.  appa-^  ^^ 


at  lead  a  legal  power  of  revoking  a  legal  conveyance  ;  for 
by  the  ftatute  27  H.  8.  c.  10.  all  thofe  conveyances  by 
M^ayofufesy  which  carried  only  the  equitable  cftate  at 
common  law,  were  converted  into  regular  legal  convey- 
ances, io  thati  after  this  ftatute  thefe  powers  remaining 
as  they  were,  it  became  poflible  to  convey  ^  legal  eftate, 
and  referve  a  legal  power  of  revoking  the  conveyance. 
But  it  was  obferved  by  Baron  Powell  in  Bath  and 
ilfi^ff/tf^t/^'s cafe,  that  a  fimple  power  oC  revocation  was  as 
repugnant  to  a  conveyance  after  the  ftatute  as  it  was 
before  ;  but  a  power  of  revocation  was  let  in  to  work  as 
a  condiiiony  with  this  difference,  that  whereas  the  per- 
formance of  a  condition  at  common  law  would  not 
work  a  revefting  of  theeftate  without  a  re-entry^  after  the 
ftatute  of  ufes  the  performance  or  execution  of  the  povirer 
transferred  the  eftate  to  the  new  ufes,  or  in  other  words, 
revefted  the  eftate  in  him  that  had  the  poweri  without 
re-entry.  But  ftill  there  is  a  neceflity  for  the  power** 
being  conformably  executed,  a^  much  as  there  was  of  the 
condition's  being  performed  at  common  law,  for  it  is  ftill  in 
the  nature  of  a  condition.  Vide  InglefUld*^  cafe,  7  Rep. 
^9.  Co.  Litt.  237.  a. 
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rentf  that  is,  if  it  contain  a  power  of  re- 
vocatioHt  which  is  declared  to  be  apparent 
yr^y^^  by  the  ftatute,  the  court  may  take 
notice  of  that  without  any  averment'*  And 
it  (hould  be  obferved,  that,  notwithftand* 
jng  fonie  notions  to  the  contrary,  the 
jntrodutlion  of  fuch  a  power  into  a  fettle- 
ment  or  conveyance,  operates  by  vitiating 
the  inftrument  as  to  a  fubfequent  pur- 
chafer,   to  the  extent   of  the    dominion 

referved  by  fuch  power,  and  not  by  any 
fuppofed  ftatutory  execution  of  the  power 
itfelf  in  favour  of  fuch  purchafer  j  for,  as 
before  has  been  obferved,  there  would 
be  a  great  inconfiftency  in  making  the 
refervation  of  fuch  power  at  once  the^rj^- 
dulent  aSly  and  the  inftrument  by  which 
the  fraudulent  a-El  is  defeated.  The  pro- 
priety of  the  conftruftion  here  contended 
for  is  fupported  by  the  reafoning  of  the 
whole  court  in  the  cafe  of  Bullock  v 
(a) Moore  ^bome  (2),  whcrc,  between  the  firft  con- 
veyance containing  the  power  of  revocation 
and  the  fale  to  the  purchafer,  the  feller 
made  a  leafe  for  years,  and  afterwards 
levied  a  fine  to  corroborate  the  leffee's  in- 
tercft,  by  which  it  was    contended  the 

power 
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power  was  extrnguifiied ;  whence  the 
counfel  proceeded  to  infer  that  the  vendor 
had  no  power  to  revoke  at  the  time  of  the 
falc  ;  and  according  to  him,  the  operation 
of  this  claufe  of  the  ftatute  was  meant  to 
be  confined  to  cafes  where  the  vendor  had 
fower  to  revoke,  and  did  not  revoke }  for,  it 
was  faid,  the  ftatute  made  the  conveyance 
void  \v\i\c\i  ought  to  have  been  revoked, 
and  fupplied  the  duty  of  the  party  him- 
felf  who  ought  to  have  revoked,  and  neg- 
lc6lcd  fo  to  do;  but  if  the  party  was 
unable  to  revoke,  there  the  ftatute  had  no 
means  of  avoiding  the  conveyance,  becaufe 
the  party  could  not  avoid  it  himfelf. 

But  the  whole  court  rejefted  this 
rcafoning  (c),  which  feemed  to  them  to 
be  contrary  to  the  words  and  intention  oi 


(c)  The  court  argtied  hypoihetically  on  the  fuppofi- 
tion  that  the  fine  levied  by  way  of  afTuring  the  leafe 
operated  the  extindion  of  the  power.  But  as  to  the 
point  itfelf,  they  were  agreed,  that,  if  a  man  having  a 
power  to  revoke  an  ufe,  make  a  leafe  for  years,  and 
levy  a  fine  only  as  a  further  aflfurance  of  the  terra, 
without  exprefling  any  ufe,  the  power  is  only  fufpendcd 
during  the  term,  and  not  extingui(bed.  Vid.  Moore  61 8. 

the 
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the  ftatutc,  and  they  recited  the  wards  tathe 
following  efFe6t,  '^  where  any  perfon  makes 
a  conveyance,  &c.  with  any  claufe  of  revo- 
cation  at  bis  pleafure  mentioned  in  the 
deed  of-  i:onveyancei  and  afterwards  bar« 
gains  and  fells,  &c*  the  land  for  money, 
&c.  the  faid  conveyance  not  being  revoked 
according  to  the  power,  &c«  there  the 
firft  conveyance  (hall  be  void  again  ft  the 
pui  chafer ;"  and  they  faid  that  if  the  cafe 
in  queftion  were  examined  by  the  letter  of 
the  ftatute  it  would  be  found  to  fall  within 
it,  in  three  particulars,  viz.  there  was  a 
power  of  •  conveyance  mentioned  in  the 
deed }  the  conveyance  was  not  revoked  ac- 
cording to  the  power ;  the  peribn  making 
the  conveyance  afterwards  bargained  and 
fold  the  land  to  a  purchafer  for  valuable 
confideration. 

And  they  obferved,  that  where  thefc 
premifes  occurred,  the  ftatute  drew  the 
conclujion^  viz,  that  the  conveyance  fliould 
be  void  as  againji  the  purchafer.  And  they 
thought  that  the  extindlion  of  fuch  power 
of  revocation  before  the  fale,  did  not  at 
all  affedt  the  operation  of  the  ftatute,  for 
they  faid  that  although  when  the  power  is 

5  determined 
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determined  it  is  impofiible  for  the  convey** 
ance  to  be  revoked  according  to  the  power^ 
yet  that  the  ftatute  makes  the  conveyance 
void  again  ft  the  purchafer  ^  for  the  ftatute 
fays,  that  if  a  man  make  a  convjeyance^ 
with  power  of  revocation,  and  then  fell 
the  land  for  money,  the  conveyance  not 
being  revoked  according  to  the  power, 
the  conveyance  ftiall  be  voidy  and  that 
to  conftrue  the  ftatute  as  making  the 
conveyance  good  again  ft  the  purchafer, 
becaufe  the  power  of  revocation  was  ex- 
tindl,  would  be  to  make  it  an  encourage- 
ment and  ailiftance  to  fraud  ;  for  that  then 
j3i  vendor  might  make  a  fecret  releafe  of  his 
power,  or  a  fecret  feoBfment,  and  might 
ftill  be  able  to  ftiew  to  the  purchafi^r 
the  conveyance  containing  the  power 
of  revocation,  as  an  inducement  to 
him  to  complete  his  purchafe :  for  which 
reafons  it  appeared  to  the  court  that  if 
the  power  of  revocation  ht  mentioned  m  the 
deed  of  conveyance,  whether  the  power 
be  put  an  end  to  or  not  by  any  interme- 
diate aft,  the^  -conveyance  will  neverthe- 
lefs  be  void^s  againft  the  purchafer. 


In 
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In  the  fame  cafe  Walmefley  Jiiftice  held 
it  clear  that  a  leafe  for  years  made  by  one 
who  has  power  of  revocation,  does  not 
fufpend  the  power  if  created  by  ijoay  of 
vfe^  but  he  may  execute  it  as  to  the  rever- 
fion  expectant  upon  tlie  term,  though  it 
was  otherwife  with  refpeft  to  a  condition 
annexed  to  an  eftate  in  pojfejfion:  So  that," 
applying  that  do6lrine  to  the  principal 
cafe,  the  leafe  there  made  by  the  feller 
before  his  conveyance  to  the  purchafer  was 
no  hindrance  to  the  execution  of  the  power 
as  to  the  reverfion.  And  he  cited  a  calc, 
which  had  been  adjudged  fince  the  flatutc 
27  Eliz.  c.  4.  in  the  King's  Bench  in  the 
time  of  Wray  C.  J.  where,  a  man  having 
made  a  conveyance  with  a  power  of  revo- 
cation to  be  executed  at  a  day  to  come^ 
and  before  the  arrival  of  the  day  liaving 
conveyed  the  land  to  a  purchafer,  the  firft 
conveyance  was  adjudged  void;  and  the 
reafon  was,  that  although  at  the  time  of 
the  purcbafe  the  vendor  had  no  power  to 
revoke,  yet  there  was  a  pov/er  of  revoca- 
tion mentioned  in  the  firft  conveyance.  But 
he  added,  that  the  conveyance  (hould  not 
be  void  againft  the  purchafer  before  the 

time 
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time  limited  for  the  revocation,  but  after 
that  time  it  ihould  be  utterly  void^  becaufe 
it  was  i^bje£t  to  be  revoked  from  that  time. 

The  fenfe  of  the  court  appears  clearly 
from  the  tenour  of  the  argument^  as  above 
ilated,  to  have  been,  that  the  infertkn  of 
fuch  a  power  of  voluntary  revocation, 
maizes  the  deed  ipfo  faSio  void  againfl:  a 
fubfequent  purchafer^  without  any  fup- 
poied  ftatutory  execution  of  the  power  i 
and  that  in  fa£i  the  whole  deed,  power 
and  all,  is  void  as  againft  a  purchafer  for 
value,  by  reafbn  of  the  fraudulent  referva- 
tion }  and  though  it  was  faid  by  Walmefley, 
and  admitted  by  Anderfon  and  KingfmilU 
that  a  deed  containing  a  power  of  revocation 
referved  to  be  executed  at  z  future  day ^  could 
only  be  avoided  by  a  fubfequent  fale  from 
the  day  when  the  power  was  exercifeable, 
which  may  look  a  little  at  firft  like  an  in- 
timation that  the  power  was  to  be  infiru^ 
mentally  efficacious  in  the  de(lru6lion  of 
the  interefl  raifed  by  the  firfl  conveyance, 
yet,  upon  confidering  the  matter  more  at- 
tentively, we  obferve,  that  at  the  time  of 
the  fecond  conveyance,  when  the  power, 

accord- 
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according  to  fuch  a  dodrine,  muft  have 
received  its  profpeftive  execution,  it  was 
neither  in  ejfe  nor  in  capacity  to  be  exe- 
cuted. But  the  truth  feems  to  be,  that  the 
defeafance  of  a  conveyance,  as  againft  a 
fubfequent  purchafer,  produced  by  the  5th 
feftion  of  the  27  Eliz.  can  only  co- extend 
with  the  dominion  of  the  power;  and 
there  is  nothing  in  fuch  a  fufpended  power 
to  prove  that  the  conveyance  may  not 
have  been  for  valuable  confideration  up  to 
the  period  when  it  was  to  become  revocable 
at  the  pleafure  of  the  grantor.  But  though, 
in  the  cafe  of  fuch  future  power  of  revo^ 
cation,  the  prefumption  of  fraud  dates 
only  from  the  moment  in  which  the  con* 
veyance  becomes  revocable,  yet  the  fla- 
tute,  which  does  not  work  by  the  inftru- 
mentality  of  the  power,  enables  a  pur- 
chafer  from  the  grantor,  before  the  power 
is  in  capacity  to  be  executed  (^},  to  avoid 

the 


(d)  The  original  fufpenfion  of  a  power  refexred  to  be 
executed  on  a  day  to  come  is  verydifiinguifliable  fiom  tht 
fufpenfion  of  what  was  originally  a  prefent  power  arif- 
ing  ex  poft  fa£!o  by  the  fubfequent  creation  of  a  term  of 
y«ars  by  the  party  to  whom  the  power  was  refenrcdy 

and 
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the  prior  conveyance  containing  fuch  power, 
from  the  period  of  its  pra6lical  exigence. 
Such  feems  to  be  the  extent  of  the  avoidance 
confequent  upon  the  infertion  of  a  volun- 
tary power  of  revocation  in  a  conveyance 
by  virtue  of  the  5th  feftion  of  the  aft 
27  Eliz.  but  there  can  be  no  doubt  but 
that,  where  the  immediate  intereft  con- 
veyed until  thefuturepower  is  limited  toarife 
jis  merely  voluntary,  or  where  the  future 
power  is  contained  in  a  conveyance  mov- 
ing wholly  upon  gratuitous  confiderations, 
the  fubfequent  purchaler  for  value  avoids 
the  entire  conveyance. 

If,  by  way  of  following  up  the  applica* 
tion  of  thefe  principles,  we  fuppofe  a  man 
feized  of  land  in  fee  fimple  to  make  a 
feoffment  to  the  ufe  of  A.  B.  for  twenty* 
one  years,  referving  rent,  and  afterwards 

and  which  is  nothing  but  a  partial  execution  of  the 
power.  Vid.  Moore  612,  613,  614.  In  the  cafe  laft 
fuppofcd,  the  grantor  may  prefently  exercife  this  power 
oVer  the  reverfion  expeflant  upon  the  particular  intereft 
pceviouily  fet  up  by  him ;  and  there  the  operation  merely, 
and  not  the  execution  of  the  power,  is  fufpended.  In  the 
firfi  cafe,  the  power  is  not  pradicaUy  exifiing  even  in 
profpeQive  intereft  before  its  appointed  time  arrives* 

i9 
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to  the  ufe  of  C  in  tail,  with  remainder 
over,  with  power  in  the  grantor  to  revoke, 
at  the  expiration  of  the  leafe,  all  the  fuc* 
ceeding  ufes,  and  afterwards,  while  A.  B. 
is  in  poffeffion  of  the  land,  to  enter  with 
c2  Lift  ^^^  confent(3),  and  enfeojflf  a  third  per- 
48.kctvid.  fon  with   livery  of  feizin  for  a  valuable 

note  318.  \  ^ 

byHarg.     confideration  given;  it  feems  clear  that 

and  Butl.  %         r  t     r      rr 

HaKMss.    the  fecond  feoffment  would  not  operate 
under  the  ftatute  as  an  execution  of  the 
power,  for  the  truth  is,  that  it  would  work 
an  extinBion  of  the  power,  according  to 
«l/.^'nd  ^i^/^^y^  cafe  (4);  and  fo  far  from  ope- 
^-  rating  hy  force  of  the  power,  the  power 

or  future  ufe  would  be  carried  away  inclu- 
(5)vid.    Jh)ely  (5)  in  the  livery  ^  for  fuch  future 
comos*.    P^^wer  i^  only  a  right  of  an  ufe,  and  all 
la^!t  Roll,  rig^^s  and  ufes  are  fwept  away  together  by 
Kep.  zzz.    the  feoffment.     But  fuch  fecond  feoffment 
would  ftill  prevail  againft  the  former  feoff- 
ment by  virtue  of  the  5th  fcdion  of  the 
ftatute  27  Eliz.  and  it  could  only  prevail 
in  the  fame  manner  as  a  fubfequent  con- 
veyance for  value  bond  Jide  prevails,  by 
virtue  of  the  frji  claufe  of  the  ftatute, 
againft  a  prior  voluntary  and  fraudulent 
conveyance,  /.  e.  mutatis  mutandis,    by  a 

radical 
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radical  avoidance  from  the  time  when  the 
former  conveyance  was  fiibjedled  to  the 
power.     But  if  the  fecond  feofFmcnt  were 
made  without  valuable  confideration,  fuch 
fecond  feoffment  would  have,  been  tortious 
as  to  the  interefts  under  the  firfl,  at  the 
fame  time  that  it  would  have  enured  to 
the  extindlion  of  the  future. power  of  re- 
vocation in  the  feoffor  >  and  if  after  fuch 
fecond  feoffment  the  feoffor  were  to  con* 
vey  for  valuable  confideration,  the  5th  fee- 
tion  of  the  flatute  under  difcuflion  would 
enable  the  valuable  purchafer  to  fupplant  ' 
all  the  former  interefts,.  except  ^  the  le^fe 
for  years,   leaving  the  fecond   feoj^mept 
good  as  an  extinftion  of  the  power,  of 
revocation,    but    avoiding    its    jeffedt.  as 
far  as  it  might  have  enured  to  the  cor- 
roboration of.  the  firft.     And. if  the  leafe 
be  fuppofed  oiit  of  the  cafe,  the  fubfequent 
conveyance  to  the  purchafer  would  carry 
the  wholeeftate  in  the  land,  difcharge^  of  the 
power  of  revocation.  Thus  it  was  faid  to  be 
refolved  in  ^wyne%  cafe  that  if  a  man  have 
a  power  of  revocation,  and  afterwards,  to 
the  intent  to  defraud  a  purchafer,  le\7  a 
fine,  or  make  a  feoflfment  or  other  con- 

S  f  veyance 
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vcyancc  to  a  ftrangcr  by  which  he  cxtin- 
guifhes  his  power,  ahd  afterwards  bargain 
and  fdi  the  land  to  another  for  valuaUt 
confideration,  the  bargainee  (hall  enjoy  tfae 
land,  for  as  to  hitn  the  fine,  feoffment,  or 
other  conveyance  by  which  the  conditioo 
was  extindt  was  void  by  the  faid  a6i  i  and 
fo  the  firftclaufe,  by  which  all  covinous  and 
fraudulent  conveyances  are  made  void  ns  to 
purchafers,  extends  to  thelaftcl^oleof  the 
fame  aft,  when  he  who  makes  the  bargain 
5ind  fale  had  a  power  of  revocation  j  and 
it  was  faid  in  the  fai^ie  cafe,  that  the  ih- 
tute  has  put  voluntary  eftates,  with  powet 
df  revocation,  as  to  purchafers,  on  t!he 
fame  footing  with  eftates  niade  by  f rawl 

and  covin  to  deceive  purchafers. 

.    It  muft  be  owned  that  in  the  cafe  of 

j2.^^  ^^^A^*  Pauj9enditc6(6),  it  feems  to  have 
been  intimated  as  the  opinion  of  the  court, 
that  the  5th  fe(5\ion  of  the  flatute  in 
queftion  executed  the  power  of  revocation 
in  favour  of  the  purchafer ;  but  it  is  to 
be  obferved  that  the  claufe  of  the  ftatutt 
was  there  recited  thus,  viz.  *•  that  1^  one 
makes  a  conveyance  with  claufe  of  revoca- 

tiooi 
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tioiiy  and  afterwards  for  confideratioil  of 
money,  or^^r  other  confiderations^  bargains 
and  fells,  demifes  or  grants  the  land  to  a 
ftranger,  the  faid  conveyance  (hall  be  void 
and  revoked.'*  If  the  claufe  aforefaid  was 
thus  found  by  the  jury,  they  found  what 
nobody  elfe  can  find  in  the  ftatute.    But 

it  is  enough  for  our  prefent  purpofe  tp 
remark,  that  inftead  of  the  words  ^*  fhall  be 
voiaand  revoked/'  the  ftatute  ufes  the  word^ 
following :  '*  ihairbe  adjudged  to  be  voidf 
fru/lratey  and  of  none  effeST  The  cafe  after*:- 
wards  ftates  the  queftion  to  be^  *'  whether 
this  voluntary  and  revocable  conveyance 
fhall  be  faid  to  be  void  and  revoked  quoad 
the  leffee."     But  one  cannot  help  obferv- 
ing,  that  though  it  is  of  little  confequence 
to  the  interefl:  of  thepurchafer,  fo  as  he  gets 
the  better  of  the  firft  conveyance,  in  wh^t 
manner  the  deftru£lion  is  wrought,  yet  it 
imports  much    to  general  analogy  and 
confiftency  of  principle,  that  the  different 
l$gal  modes  by  which  an  identity  pf  effect 
is  produced,  (hould  be  carefully  diftin^ 
guiflied ;  and  it  is  one  thing  to  fay,  that  the 
(tatute  deftroys  the  conveyance  by  virtue 
of  a  power  of  revocation  contained  in  it, 

S  f  t  and 
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and  another,  that  it  renders  it  iffi  fA 
void  againft  a  fabfcqacnt  purchafer  byr* 
/on  of  fuch  power's  being  mentiontid 
contained  in  it. 

We  obferve  too,  that  the  conveyance  in 
the  above  cafe  of  Crofs  v.  FauJletiJitd^ 
voluntary  throughout,  fo  that  it  was  fun- 
damentally void  againft  a  purchafer  upon 
the  general  conftruaion  of  the  ftatutc.  A»^ 
that  though  the  voluntary  grantor,  via 
he  afterwards  made  the  leafe,  which  ^ 
the  valuable  intereft  prote^ed  by  the  «>• 
tute,  had  an  cftate  for  life,  out  of  ^m 
the  leafe  might  have  been  derived  ;!^  ^  ^ 
■ftatute,  which  makes  no  ufe  "f  ^^J  a 
of  the  fraudulent  conveyance,  was  conlua 
to  forbid  fuch  a  conftruaion,  by  nm 

fubverting  the  former  "f^"^"^^^^^ ?fu 
ance  quoad  the  intereft  to  be  proteaw,  _^ 

by  reinftating  the  voluntary  V^^'^^ 
his  old  fee  fimple  as  to  the  l^ee,  ^^ 
rived  in  paramountcy  over  all  thef 
created  by  fuch  conveyance. 
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SECTION    II. 


WE  are  to  obfer've,  that  the  claufe.of 
the  ftatute  in  queftion,  whereby  a 
conveyance,  with  power  of  revocation  at 
the  pleafure  of  the  grantor,  is  made  void 
as  againft  a  fubfequent  purchafer,  is  fol- 
lowed by  a  provifo,  by  which  it  is  declared, 
that  *'  no  lawful  mortgage  made  or  to  be 
made  bondjide^  and  without  fraud  or  covin, 
upon  good  confideration,    fhall  be  im- 
peached or  impaired  by  force  of  the  faid 
a6l,  but  (hall  (land  in  the  like  force  and 
efFe6l  as  the  fame  (hould  have  done,  if  the 
faid  a6t  had  never  been  had  or  made."*  By 
virtue  of  which  provifo,  fome  powers  of 
revocation,  though  referved  to  be  executed 
at  \\\t  pleafure  of  the  grantor,  may  yet  be 
valid  and  fuftainable  again  ft  fubfequent 
purchafcrs  for  valuable  con fiderati on.  And 
the  cafes  areclcarly  diftinguifhable  in  reafon, 
for  if  the  dominion  referved  be  made  to  de- 
pend upon  a  condition  precedent,  for  the 

S  f  3  formancc 
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formance  of  which  the  whole  conveyance  is 
evidently  defigned  as  a  coercive  fecurity,  the 
tranfadtion  has  a  notorious  meaning  and 
character  which  repels  any  charge  of  ftaud 
or  inconfiftency.  Thus,  in  the  ca&  of 
(0  Cm.  Griffin  v.  Stanhope  ( i ),  where  the  hufband, 
in  purfuance  of  a  promife  before  mar- 
riage, made  a  leafe  to  ibme  friends  of 
his  wife  to  her  ufe^  for  a  term  of  years,  if 
ihe  (hould  fo  long  live,  to  commence  after 
his  deathj  with  an  indorfement  exprcffing 
the  intent  thereof  to  be,  that  when  there 
fhould  be  a  jointure  of  ipo/.  per  annum 
fettled  upon  her  according  to  tbe  agree-- 
ment,  then  the  leafe  (hould  be  void, 
though  this  leafe  was  to  determine  at  tbe 
w/i7of  the  baron,  yet  the  court  held  that  it 
could  not  be  (haken  by  a  fubfequent  pur- 
chafer  ;  and  they  a4verted  to  the  diftinc- 
tion  between  a  leafe  made  with  a  provi/b, 
that  if  the  leffor  pay  ten /hillings,  the  leafe 
(hould  be  void,  which  was  clearly  only  a 
nominal  condition,  (the  intent  of  fuch  a 
deed  being  fubflantially  to  rcferve  a  domi- 
nion over  the  eftate,  notwithftanding  the 
conveyance)^  and  a  leafe  by  a  way  of 
mortgage  mth  a  provifo,  that  if    1,000/. 
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he  pard  on  fuch  a  day,  that  then  the  term 
ihall  ceafe. 

It  has  been  holden,  too,  that  a  power  to 
charge  a  particular  fum  referved  by  th^ 
grantor  of  an  eftate,  fhall  not  be  con- 
ftrued  fraudulent  within  this  ftatute.  Thus 
in  the  cafe  of  Jenkins  v.  Keymifhe  ( 2 ),  where  (t)  i  lw. 
the  father  and  fettlerupon  his  fon's  mar-  '^*^* 
riage  referved  a  power  to  himfelf,  by  deed 
in  writing,  to  charge  the  fettled  lands  with 
the  payment  of  2,000/.,  Lord  Haleand  the 
reft  of  the  court  held  that  ''  this  provifo 
for  charging  with  2,000  /.  was  not  a  power 
within  the  words  of  the  ftatute  (it  being  a 
particular  fum)  to  revoke,  determine,  or 
alter  the  eftate/*  But  though  a  conveyance 
do  not,  in  terms,  contain  a  power  of  re- 
voking, determining,  or  altering  the  eftate 
conveyed,  in  the  words  of  the  ftatute,  yet,  it 
may  virtually  come  within  the  claufe  under 
difcuflion,  if  it  contain  a  power  of  fo  indefi- 
nite an  import  and  extent  as  to  be  tanta- 
mount in  its  operation  to  an  exprefs  power 
of  revocation.  Such  was  the  power  referved 
by  the  fettler  in  the  cafe  of  Lavender  v, 
Blackftgne  (3),  which  was  to  make  leafes  J^^*^^' 

S  f  4  'of 
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of  all  or  any  part  of  the  lands  for  aay 
number  of  years,  with  or  without  any  rat: 
this  was,  in  efFed^  a  power  of  defcatinj. 
at  his  pleafurc,  the  whole  fcttlement  whidi 
<♦)  ivcrn.  had  been  made  of  thofc  lands.    And  in  a 

510.    /rtr- 

^riv.A/T-  fubfequent  cafe  (4),  where  W.  M.  tnadc 
a  conveyance  to  B.  and  others,  ofte 
eftate  to  the  ufe  of  himfelf  for  life,  wi* 
power  to  mortgage  fuch  part  of  the  cliatc 
as  he  (hould  think  fit,  and  for  ^^ 
fums  befhould  think  fit  (j),  the  court  heU 
that  fuch  power  amounted  incffeft  to  a 
power  of  revocation,  and  was,  therefore 
fraudulent  as,againft  creditors  fc/ ^^^*^^^ 
and  judgment. 


{a)  This,  though  not  ftatcd  in  the  cafe,  fecos*^ 
implied  in  the  judgment. 


r 
I 
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SECTION    III. 


IT  is  very  defcrving  of  obfervation,  that 
in  the  above-mentioned  cafe  of  Laven^ 
der  V.  Blackjione^  the  power  was  reftrained 
to  be  executed  only  with  the  confent  of 
the  trudees ;  a  circumftance  appearing  at 
firft  view  to  take  the  power  out  of  the  rea- 
fon  of  the  ftatute  27  £liz.  as  not  being 
dependent  upon  the  will  or  pleafurtf  of 
the  grantor.  But  it  appears  from  the 
cafe,  that  the  truftees  were  perfbns  of  the 
grantor's  own  voluntary  nomination;  and» 
therefore,  we  may  conclude,  were  inter* 
pofed  not  with  any  view  to  a  real  reftraint 
upon  the  grantor,  but  merely  to  colour  the 
tranfadion.  The  diflinftion  as  to  this  ques- 
tion upon  the  ftatute,  between  the  cafes 
where  theneceility  forfuch  conient  operates 
as  a  real  cheque  to  the  power,  and  where 
it  is  interpofed  by  way  of  fkreening  a  real 
power  of  voluntary  revocation,  feems  to 
be  adverted  to  in  that  pafiage  in  T^wyne^% 

9  cafe^ 
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0)3  Rep.    ca(c(i),   wherein    Lord   Coke   obfents, 
that  *Mf  A.  refcrve  to  himfelf  a  power  of 
revocation^  with  the  aflent  of  B.,  and  af- 
terwards bargain  and  fell  the    lands   to 
another,  the  bargain  and  fale  is  good,  and 
within  the  remedy  of  the  aft,  for  other- 
wife  the  good  provifion  of  the  aft  by  a 
fmall  addition  and  evil  intention  wcmld 
be  defeated."  Tbeconfentofanearrelatioa 
was  probably  there  underftood  {a)^  whidi 
was  one  of  the  points  in  the  cafe  of  Lavenda 
v.BIa€k/hne{h)9  as  we  find  it  reported  in 
(a)  3 Kcb.    Kebleiz).  ThusalfoBramftonC  J.is  iaL\A{;^ 
^wid      *^  ^^^  maintained  upon  this  clau&  of  the 
3  ^eb.  75a.  ftat,  27  Eliz.  the  diftinftion  between  a  mere 
fhift  by  introducing  other  names  as  con- 
fenting  parties  to  the  execution  of  fuch 
power,  and  the  neceflity  for  the  aflent  of 
third  perfons  veritably  interpofed  to  pre- 


{a)  In  Bulkr  v.  Waterhouje  Lord  Coke  feenu  to  bave 
been  underftood  by  the  court  to  have  bad  this  meaning* 
But  in  Lane  2a.  the  Barons  appear  to  have  underflood 
him  otberwife. 

{h)  As  the  cafe  of  Standen  v.  BuHoci  is  x^K>rted  is 
Kehle,  it  does  not  appear  that  there  was  more  than  a 
fmgle  truftee,  who  was  the  father»in-|aw  of  the  perfoB 
fp  whom  the  power  was  referved. 

vent 
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rent  the  execution  of  the  power  without 
valuable  confideratton.     Where  this  fort 
of  confent  has  been  made  neceflary,  the 
po,wer,  though  co-extenfive  with  the  fcttlc- 
mient,  has  been  adjudged  to  be  out  of  the 
words  and  meaning  of  the  ftatute  zy  Eiiz, 
c.  5.  feft.  5.      This    appears   f^rom    the 
cafe  of  Buller  v.  IFaierboufeiA)  which  was  ^4)  sir 
to  this  efFeft.     Sir  J.  M.  and  his  wife,  J 
in   right  of   the    wife,    were    feifed  in 
fee  of  the  ref^ory  of  Bradford,    and   in 
conHderation  of  the  marriage  of  John  their 
fon,  and  of  5,000/.  portion  paid  with  the 
intended  wife,  covenanted  with  Sir  J.  L. 
and  three  others,  relations  of  the  intended 
wife,  to  levy  a  fine  (which  was. accordingly 
levied)  of  the  faid  rcftory  (amongft  other 
things)  to  the  ufe  of  Sir  J.  M.  for  life, 
remainder  to  his  wife  for  life,  remainder 
to  John  their  fon  and  his  heirs,  provided 
that  it  (hould  be  lawful  for  Sir  John  or 
his  wife  to  revoke  the  ufes,  with  the  con* 
fent  of  the  faid  four  perfons,  or  the  fur- 
vivors  or  furvivor  of  them,  or  of  the  exe- 
cutors or  adminiflrators  of  the  fqrvivor, 
teftified  under  their  hands  and  feals.    Sir 
J.  M.  died,  and  his  wife  entered  and  fold 
jlje  faid  reftory  for  400/,  paid,  and  i,oopA 

8  f9curp4 
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fecured  by  a  mortgage  of  the  faid  reftory  ; 
which  fale  and  conveyance  were  made  with- 
out the  confent  of  the  furvivor  of  the  truf- 
tees,  who  had  been  named  on  the  part  of 
the  fon  and  his  wife,  and  for  the  preferva- 
tion  of  their  eftate.  It  was  found  by 
the  jury,  in  their  fpecial  verdift,  that  the 
whole  confideratioa  extended  as  well  to  the 
rectory,  as  to  all  the  other  lands.  And 
it  was  argued  by  PoUexfen,  and  agreed  by 
the  court,  that  the  words  in  the  faid  clauie 
of  the  aft,  at  their  will  and  plea/ure^  were 
to  be  interpreted,  at  their  choice^  liberty^ 
and  election,  i.  e.  without  the  rejlraint  of  any 
perfoni  but  that  in  the  cafe  before  them  the 
will  and  pleafure  of  the  party  was  made  to 
depend  upon  the  will  and  pleafure  of  others. 

And  as  to  the  cafe  of  Standen  v.  Bullock 
it  was  faid,  that  there  the  confent  reftrain- 
ing  the  power  feemed  to  be  lodged  in  a 
pcrfon  who  was  at  the  devotion  of  the 
maker  (r),   and  appointed  by  hims   but 


(c)  Nothing  of  this  appears  in  the  cafe  as  it  is  re- 
ported in  Moore,  under  the  name  of  Bullock  v.  Thornt. 
Vid.  Moore  615. 

that. 
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that,  in  the  principal  cafe,  the  confent  was 
placed  in  perfons  intruded  for.  the  wife ; 
Ho  that  the  conveyance  was  not  fubje£i 
to  the  will  and  pleafure  of  the  makers^ 
according  to  the  exprcflion  of  the  fta-« 
tute,  '    \ 

A   modern    writer    has    obfcrved(6),  j^tLu^t 
that  ^*  he  had  not  raet  with  any  cafe  which  H"^^^^ 
went  fo  far  as  to  fay,  that  a  mere  volun-   3*9. 
tary  conveyance,  with  power  of  revocation 
rcferved,  but  reft  rained  to  be  executed  with 
the  confent  of  third  perfons,    was  not 
within  the  equity  of  the  ftatute27  Eliz.; 
that  in   the  cafe  of  Buller  v.  Waterboufe 
that   point  was  confidered,   but  did  not 
feem  to  have  been  fettled,  becaufe  all'the 
claimants  under  the  conveyance  were  pur- 
chafers    for  valuable   confideration/'     It 
fhould  feem,  however,   very  inconfonatit 
to  the  true  reading  of  this  ftatute,  to  fup- 
pofe  that  thefe  powers  of  revocation  can 
in  any  (hape,  have  a  converfatory  efFedt 
upon  its  operapon.     They  may  work  to 
the  deftru6tion  of  a  conveyance  unleis 
they  fall  within  fome  of  thofe  exceptions 

above 
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ibove  confidered,  but  wc  can  never  rightly 
infer  that  tfaofe  faving  circumftances  which 
ttycX  from  thefe  powers  the  imputation  of 
fraud  can  convert  them  into  pofitive  proof 
of  honefty  of  intention,  or  that  becaufe  they 
are  not  the  dtforder  they  muft  necefiarily 
be  the  cure.     The  truth  feems  to  be,  that 
whether  a  powei^  of  ^evocation  be  evi- 
dence or  not  of  the  fn^udulent  intent  within 
the  ftatute  muft  depend  upon  its  own  cha« 
ra£teriftlc  circumftances ;   but  that,   if  a 
conveyance  merehf  voluntary,  or  accompa* 
nied  with  other  badges  of  fraud,  contain  a 
power  of    revocation  conceived  in  fuch 
terms  as  have  been  holden  to  take  it  fubft an* 
lively  but  of  the  meaning  of  the  particu- 
lar claufe  of  the  ftatute  relating  to  frau« 
dnlent  powers  of  revocation,  yet,  upon 
the  general  conftru£tion  of  the  ftatute,  the 
t)thcr  indications  of  fraudulent  intent  will 
Jhave  their  accuflomed  efFed  in  avoiding 
the  alienation  or  gift  againft  a  fubiequent 
purchafer  for  valuable  confideration.     On 
ithe.  other  hand  it  clearly  appears  by  BuUer 
V.  Waterhoufe  above  cited,  (and  tt  feems 
to  have  been  the  true  point  in  queftion  in 

that 
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that  cafe),  that  even  the  valuable  boni^ 
deration  of  marrmge  will  not  fuftahi  a 
conrveyance  againft  a  fnbfequent  valuable 
purchafer,  if  it  contain  fuch  a  voluntary 
^wer  of  revocaticfn  a$  £alls  clearly  widnn 
the  meaning  of  thq  above-mentioned 
clattfe  of  the  ftatute.  For,  had  the  valuable 
confideration  of  matrimony  been  fuffi* 
cient  to  heal  the  efFe£l  of  fuch  fraudulent 
power,  there  would  have  been  noneceffity 
for  going  into  the  queftion  as  to  the  cha« 
rafter  of  the  power  contained  in  the  fet^ 
tlement  under  difcuHion  in  the  cafe  above 
mentioned.  And  there  could  have  been 
no  foundation  for  the  doubt  ftated  in  the 
opinion  of  Mr.  Booth,  publifhed  at  the 
end  of  the  laft  edition  of  the  Touchftone, 
whether  the  referving  of  a  power  to  the 
grantor  or  original  owner  of  the  land, 
though  chequed  by  requiring  the  confent 
of  the  truftees,  does  not  make  a  fettlement 
upon  marriage  {d)  fraudulent  within  the 
ftatute  27  Eliz.  c.  4,  But  in  the  cafe  of  Sf. 
Saviours  inSouthwark  reported  in  Lane  (6),  (<^)  ^^ 


IS. 


[d)  For  fuch  feems  clearly  to  have  been  the  fort  of  fet- 
tlement adverted  to  by  Mr.  Booth. 

r 

in 
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in  which  caie  it  appears  that  the  tote 
came  very  generally  under  confidennffl, 
it  was  holden  by  the  Barx)n8,  of  whoi 
Tanfidd  was  the  Chief,  that  thoogh  tlic 
confideration  of  marriage  be  a  goodcont 
deration,  yet  if  a  power  of  revocation  k 
annexed  to  it,  it  is  void  as  to  iiraogen. 


<  . 
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CHAPTER    VII. 

S  E  jC  T  I  O  N     I. 

I 

BUT  the  word  Strangers,  with  which 
the  foregoing  Chapter  was  clofed,  muH; 
be  confined  to  fuch  only  as  come  in  upon 
valuable  confideration ;  for  as  to  other 
perfons,  though  the  grantor  may  have 
enabled  himfelf  to  make  a  frefh  grant  to  a 
volunteer,  by  an  exprefs  refervation  of  a 
power  to  that  efFeft,  yet  it  is  plain  that  fuch 
fubfequent  conveyance  can  only  operate,  by 
virtue  of  the  fpecial  dominion  retained  by 
the  grantor,  and  not  by  apy  conftruftive 
avoidance  under  the  ftatute  of  2yE^z. 
For  voluntary  conveyances  were  always 
binding  upon  the  party,  and  all  claiming 
voluntarily  under  him ;  and  the  ftatutes  of 
Elizabeth  againft  fraudulent  conveyances 
have  exprefsly  guarded  againfl:  a  conftruc- 
tion  in  derogation  of  this  rule.  Thus  in  the 
1 3th  Eliz.  it  is  provided,  that  the  fraudulent 
gifts  and  grants  therti  denounced  (hall  be 
void  onfy  againft  that  ptrfon  or  thofe  per* 

T  t  fons. 
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fons^  his  or  their  heirs,  fuccefTors,  execu- 
tors, adminiftrators,  and  afligns,  whofe 
a6tions,  fuits,  debts,  accounts,  &c.  And 
in  the  27th  Eliz.  ic  was  with  fimilar  cau- 
tion provided  that  the  fraudulent  convey- 
ances in  tlie  contemplation  of  that  a6t 
Ihould  foe  void  only  as  againft  thofe  who 
(hould  thereafter  purchafe  upon  good^  i.  e. 
valuable  confideration.  Thus  was  the  (la- 
tute  13  Eliz.  underftood  in  the  cafe  of 
(i)Cro.  ,Jiawes  V,  L  ader\i),  which  was  (hortly 
as  follows :  A-  dying  inteftatc,  after 
having  granted  to  B.  for  a  confidera- 
tion of  20/.  all  his  goods  mentioned  in  a 
fchcdulc,  by  a  deed,  containing  a  covenant 
that  the  grantor,  his  adminiftrator,  6cc* 
(hould  quietly  deliver  them  to  B.  and  having 
bound  hin)fclf  in  40/.  to  the  performance 
of  that  covene.nt)  B.  demanded  the  goods 
of  the  adminillrator,  who  refufed  to  de- 
liver them  J  whereupon  B.  brought  his 
adlion  againfl  the  adminiftrator,  and  in 
his  declaration  (liewed  in  fpecie  the  goods 
coiitained  in  the  fchedule.  The  defendant 
pleaded  the  (latute  13  Eliz,  c.  5.  and  that 
the  inteftate  was  indebted  to  divers  per- 
fons  in  fcveral  fums  (naming  the  perfon; 

3  ^uid 
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and  fpecifying  the  fums)  to  the  amount 
of  100/.  and  being  fo  indebted,  on  &c. 
made  the  deed  in  queftion,  being  a  grant 
of  the  gocxis,  to  the  value  of  80  /.  and  no 

more ;  and  further,  that  the  faid  deed  was 
made  hy  fraud  and  covin  between  the  in- 
teftate  and  the  plaintiff,  to  deceive  his  cre- 
ditors ;   and  that  the  inteftate,   notwith- 
ftanding  the  deed  of  gift,   ufed  and  occu- 
pied all  the  goods  during  his.  life.     The 
plaintiff  replies,  that   the  defendant  had 
aflfets  in  his  hands  to  fatisfy  the  debts  de- 
manded, and  that  the  deed  of  gift  was 
made  upon  good  confideration ;  whereupon 
iffuewas  joined,  and  at  Huntingdon  affizes 
Cook  C.  J.  refufed  to  try  the  caufe,  bc- 
caufe  the  iffue  was  not  well  joined,  and  a  re- 
pleader was  ordered  j  upon  which  the  de- 
fendant pleaded  as  before,  and  the  plaintiff 
demurred.     Judgment  was  given  for  the 
plaintiff,  becapfe,  among  other    reafons 
(hewn  for  the  demurrer,  it  was  iniifted 
that  the  defendant  was  not  a  perfon  ena- 
bled by  the  ftatute  13  Eliz.  c.  5*  to  plead 
as  he  had  done ;  for  that  the  ftatute  had 
made  the  deed  void  as  againft  the  cre^ 
ditors }  but  not  as  agjunft  the  farty  him- 

Tta  felf/ 
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ielf,  his  executors^  or  admitiiftratm^  aod 
againft  tbem  it  remained  a  good  deed  [a\ 

This  rule  of  conftru£lion  does  not  coO" 
fine  itfelf .  to  thefe  ftatutes  of  Elizabeth, 
but  is  applicable  to  moft  of  the  inlhoco 
wherein  conveyances  have  been  madeftao- 
dulent  by  ftarute;  thus,  fraudulent  con- 
veyances by  tenants  in  dower,  or  aliena- 
tions by  jointreffes  upon  the  ftatotc  n 
Hen.  7.  have  always  been  held  goodagaiflft 
the  party  making  them,  though  invalid  ai 
againft  the  intereft  attempted  to  be  in- 
(1)  H6i>.     jared  (2),  which  attribute  of  a  convey- 
ance, to  be  void  as  againft  one  pcrfon* 
and  valid  as  to  another,  was  faid  by  Lord 
Hobart  to  be  one  of  the  commoncft  cafe 
J3)  idib.    of  the  law (3).     But  in  Packman^ M 
tJ.     ^'    this  doftrine  of  partial  relief  upon  the  ib* 
tute  1 3  Eliz.  c.  5.  was  carried  a  ftep  furtbtf» 
for  a  cafe  was  there  put^  wherein  ^ 


{a)  And  fuch  voluntary  deeds  have  been  hcM  availi« 
to  th^  purpofe  of  working-a  forfeiture  or  breach  of » 
b^nd  ftatute  or  covenant,  though  void  within  theJb"''^ 
of  fraudident  conveyances,  Vid.  the  cafe  of  ^J"*** 
^^//.  Cro.  Jaq.  131,  135^.  and  Bfvcrlej  v.  W^ 
aJRolI.  Rep.  305. 

party 
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party  injured,  though  he  did  not  claim 
under  the  party  making  the  fratadulent 
conveyance,  was  confidered  as  not  coming 
within  the  proteSkn  of  the  ftatute.  The 
cafe  was  thus :  A  man  died  inteftate,  and 
the  ordinary  committed  adminiftration  to 
a  ftranger ;  after  which  the  next  of  kin 
of  the  inteftate  took  out  a  citation  in  the 
ipiritual  court  to  have  the  adminiftration^ 
which  had  been  granted,  repealed  ;  pend- 
ing which  fuit,  the  adminiftrator,  to  defeat 
the  plaintiff  in  the  fpiritual  court  of  the 
efie6t  of  his  fuit,  (cdd  the  goods  of  the  in- 
teftate to  the  defendant  1  and  the  letters  of 
adminiftration  being  revoked,  and  admi«* 
niftration  being  afterwards  co^nti^itted  to' 
the  pliuntiff,  he  brought  an  a£tion  o£ 
trover  againft  the  defendant  for  the  goods- 
of  the  inteftate,  which  had  be^n  conveyed' 
lio  him  by  the  firft  admidiftrator,  And  it 
wfts  rdblved  that  the-  action  did  not  lie j^ 
for  as  the  firft  adminiftrator  h«I,  without 
queftion,  Xh^pn^perty  of  the  goods  in  htm; 
be  might  give  them^  to  whom  he  pleaied  1 
and,  though  the  letters  of  adminiftration 
were  afterwards  revoked,  yet  the  gift  which 
had  beta  made  Was  not  thereby  defeated* 

T  t  3  And 
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And  it'  was  the  opinion  of  the  court  that 
even  if  the  gift  had  been  made  by  covin^ 
though  it  would  be  void  by  the  ftatute 
13  Eiiz,  c.  5.  againft  a  creditor^  yet  it  would 
have  remained  good  againft  the  fecond  ad* 
minijiratorm 

The  ftatute  27  Eliz.  c.  4.  has  the  fame 
partial  operation.     The  party,  and  thofc 
claiming  under  him,  are  as  much  bound  by 
a  voluntary  conveyance,  as  where  the  moft 
valuable  confideration    has    been  given. 
For  that  ftatute  has  oniy  altered  the  law 
in  favour  of  purchafers  for  value^  nnd  be- 
fore, the  ft^tjite,  the  heir  could  never  fet 
up  his  title  againft  the  voluntary  alienee  of 
his  anceftor^  nor  even  call  upon  him  for 
a  contribution,  where  both  were  amenable 
to  the  creditors  of  the  anceftor,  as  terte- 
nants.     Infomuch,  that  if  a  man  feized 
of  three  acres  had  acknowledged  a  recogni- 
zance or  ftatute,  and  afterwards  enfeoffed 
A.  of  one  acre,  and  B.  of  another,  with-- 
out  any  valuable  confideration^  and  died^ 
and  the  third  acre  had  defcended  to  the 
heir;  in  this  cife,  if  execution  were  taken 
out  only  againft  the  beir^  he  could  not 

have 
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have  contributian,  fdr  he  was  confidered,^ 
fays  the.  book,  as  coming  to  the  land,  with- 
out any  confideration,  and  fitting  in  the 
feat  of  his  ancfcftor  (  5 ) .  (s)  3  Rep. 

12.  b    Sir 

Courts  of  Equity  have  the  fame  refpeft  cnfeTand 
for  executed  voluntary  conveyances,  where  ,'69.  s!"c. 
no  valuable  claims  are  fet  up  in  oppofi-  dy^^iT 
tion  to  them,  and  will  not  aflift  the  party  ^»^«' "'**'• 
making  them,  or  his  reprefentatives  claim- 
ing as  fuch  in  fet  ting  them  afide.     Thus 
in  the  cafe  of  Hobjon  v.  Staneer  (6)    in  (6)  9  Mod, 
Chancery,  where  the  plaintiff,  after  hav-    " 
ing  fettled  his  eftate  upon  his  firft  mar- 
riage, with  limitations  to  the  brothers  of 
his  intended  wife  in  fee  preceded  only  by 
a  provifion  for  the  wife,  without  any  no- 
tice taken  of  iffue,  had,  upon  the  death  of 
his  firft .  wife  without  iffue^  contradled  a 
iecond  marriage,  and  refcttled  his  eftate 
upon  fuch  fecond  marriage  in  confidera« 
tion  of  a  portion  paid,  and  afterwards  him'* 
^^ brought  a  bill  to  fet  afide  the  firft  and 
eftablifh  the  fecond  fettlement,  the  court 
refufed  the  relief  prayed,  as  no  fraud  or 
circumvention  was  proved  in  the  cafe,  or 
any  mental  incapacity  in  the  fettler  to  raife 

T  t  4  a  fuf. 
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a  fufpicion  of  improper  controul  i  and  \^ 
was  faid  by  the  court,  ths^t  the  plainbff 
was  not  the  party  t$  complain.  And 
though  an  executed  conveyance  to  a  pur- 
chafer  for  valuable  cbniideration  vacates, 
as  has  been  fufiiciently  (hewn»  an  ante- 
riour  voluntary  conveyance,  yet  if  a  man, 
after  making  a  voluntary  difpofition  of  his 
property,  manifefts  by  fome  collateral  aft 
his  intention  to  defeat  his  firft  convey- 
ance, it  feems,  that  in  fome  cafes,  there 
may  be  ground  for  an  application  to 
Chancery  for  its  preventive  interference. 
As  in  the  cafe  of  Brookbank  v.  Brook-- 
bank^  which  is  thus. dated  in  the  book 
(7)Eq.ca.  called  Equity  Cafes  Abridged  (7).  A.  on 
Abr.  i6«.  ^^  marriage  of  his  fon  fettled  feveral  landa 
in  the  following  manner,  viz.  As  to  part 
to  the  ufe  of  himfelf  for  life,  afterwards 
to  the  ufe  of  the  fon  for  life,  then  to  the 
ufe  of  the  firft  and  other  fons,  of  that  ion 
in  tail,  and  for  want  of  fuch  ifiiie,  to  the 
bfe  of  the  plaintiff,  who  was  his  brother, 
and  his  heirs  ^  and  as  to  other  part  of 
the  lands,  to  the  ufe  of  the  fon  for  life, 
and  after  to  the  ufe  of  the  wife  for  her 
joiilture,  then  to  the  firft  and  other  ions 

Ml 
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in  tail,  and  for  want  of  fuch  iflue  to  the 
plaintiff  and  his  heirs.  The  fon  and  wife 
died  without  iffue  in  the  lifetime  of  A« 
and  after  their  deaths  A.  got  the  fettle* 
mtnty  and  cut  it  in  pieces ;  but  the  coun-» 
terpart  was  entire^  and  in  the  hands  of 
A« ;  and  the  bill  was  brought  to  difcover 
it,  and  have  it  preferved.  The  counter* 
part  being  confefled  in  the  anfwer^  the 
plaintiff  obtained  an  order  at  the  Rolls  to 
have  it  brought  into  court,  and  a  motion 
viBS  tnade  to  have  that  order  difchargod,  for 
tha^t  the  remainder  to  the  plaintiff  was 
merely  voluntary,  and  therefore  he  aught 
not  to  have  any  aid  from  a  court  of  Equity* 
The  court  woukl  not  difcharge  the  order^ 
but  diredled  the  deed  to  be  brought  into 
court,  there  to  remain,  in  order  thereby 
to  prevent  A.  from  felling  the  ei]bate  £rom 
the  plaintiff; 

Neither  can,  a  man  defeat  his  omn  vor 
luntary  conveyance  by  his  fub{equent  wilU 
even  though  his  will  contain  an  exipreft 
proviiion  for  the  payment  of  hta  debts/ 
This  was  determined  in  the  cafe  oiVilkri 

m 

v^  Btaumont  {Zy,  which  was  thus:  Ladjr  («)iT«n. 

'a.b.  "•* 
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was  not  revocable,  and,  therefore,  having 
fi:tt)ed  the  lands,  the  teftator  had  thereby 
difabled  himfelf  to  charge  the  premifes  by 
his  will;  and  where  A.  on  a  quarrel  with 
his  eideiV  fon,  made  a  fettlement  of  loo  /• 
/rr  annum  on  his  wife  in  augmentation  oi 
her  jointure,  and  afterwards,  being  re* 
conciled  to  his  fon,  cancelled  the  deed, 
which  was  found  fo  cancelled  at  his  death, 
and  the  dttA,  on  a  trial  at  law,  being 
proved,  had  been  found  good^  though 
cancelled,  a  bill  filed  in  the  court  of 
Chancery  for  relief  was  cfifmiiled  by  Lord 
L"^re?1^    KeeperSomcrs(ii). 

,  Pwn.  XJ5. 
M   Lady 

««?**  *  And  though  it  is  not  to  be  difputed  but 

that  a  perfon  making  a  voluntary  convey- 
ance may  enable  himfelf  to  defeat  it  by  his 
own  aft;  by  referving  a  power  of  revoca* 
{Mt^Anm^  tion  ;  yet  where  (12)  a  man  made  a  vo« 
/•/,*vcrii.  luntary  lettkment,  with  power  of  revoca* 
tion  on  the  tender  of  a  guinea,  and  after- 
wards fettied  the  fame  lands  to  different 
ttfes,  but  without  tendering  the  guinea, 
it  was  faid  by  the  Chancellor  that  the* 
court  might  fupply  an  informal  or  defec- 
tive revocation,  but  could  not  make  a  re-- 

vocation 
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vocation  where  there  was  none.  And  h 
was  faid  by  the  court,  that  it  muft  be 
proved  either  that  a  guinea  was  tendered^ 
or  that  the  grantor  declared  (he  intended  td 
revoke  the  former  fettlement ;  for  though 
k  had  not  all  the  formalities  and  circum* 
(lances  mentioned  in  the  power  of  revoca-* 
tion»  yet  if  it  appeared  to  be  a  fober  folid 
adt,  and  done  animo  revocanJi,  it  (hould 
be  carried  into  efFe£t,  but  that  tAat  was 
not  made  out  (^).     It  was  then  infilled^ 

that 


■«***< 


[i)  The  reader  may  fee  this  cafe  cited  and  approved 
by  Lord  C.  J.  Holt,  in  his  great  argument  in  Bath  and 
MontagueU  caGe,  3  Chan.  Ca.  108.  His  Lordfiiip  ob-* 
ferved,  thaC  the  cafe  came  firft  into  the  King^s  Bench, 
thence  into  Chancery,  and  afterwards  into  the  King's 
Bench  again,  where  it  had  its  period.  It  was  proved 
upon  the  iecond  trial  at  law,  that  in  the  heat  of  provo- 
cation the  guinea  had  been  a£lually  tendered,  and  con(e* 
qiiently  that  the  revocation  was  good.  We  are  to  obfqrve, 
however,  that,  in  iffo/i^  and  M$niague^$  cafe,  theperfons,  in 
whofe  favour  the  voluntary  iettlementis  were  made,  were 
on  a  fpot  of  equality  in  refpefl  to  confideration ;  but  if  the 
fecond  conveyance  bad  been  a  fettlement  upon  children^ 
it  Teems  that  there  would  have  been  ground  for  inferring 
io  equity  the  animus  rp^ocandi  ^  and  for  this  fee  the  fame 
great  argument  in  Bciik  ^^^  M$n/ague*$  cafe.  '  If,  how- 
eyefi;  the  fecond  conveyance  had  been  only  to  a  colla- 
teral 
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that  the  fubfequent  deed  (hould  be  taken 
as  a  fufficient  revocation » being  of  the  fame 

ft 

land,  and  made  to  different  ufes  and  pur- 
pofes  3  but  this  the  court  would  not  allow. 

All  thefe  cafes  were  further  confirmed 
by  Lord  Hardwickc  in  the  cafe  of  Bougb^ 

ri3)tAtk.  ton  V.  Boiigbion  ii2)»  where  a  voluntary 
deed,  without  power  of  revocation,  though 
kept  and  concealed  in  the  grantor's  polTef- 
fion  till  his  death,  being  without  power  of 
revocation,  was  not  fufiered  to  be  fup- 
planted  by  a  fubfequent  will.  And  this 
and  all  the  other  cafes  to  the  fame  eSfeA 
were  carefully  diftinguiflied  from  the  prin- 
ciple of  the  determination  in  Naldred  v* 

(14)  I  P.     Gilbam(^i^\  where  a  voluntary  deed,  be- 
"^  ^^^'   ing  executed  in  favour  of  a  nephew,  with- 
out power  of  revocation,  and  being  kept 
in  the  hands  of  the  grantor,  who  was  an 
old  woman,  fomebody,  on  behalf  of  the 


teral  relation,  as  a  nephew,  upon  the  confideration  of 
liatural  love  and  affedion,  it  appears  by  the  Lady  Burgb^t 
rafei  Moore  833.  that  no  relief  could  be  bad  in  equity 
or  at  law  againft  the  firft  convey|d]ce  containing  fuck 
unexecuted  power  of  revocation. /" 

objccl 
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objeft  of  the  fettlementy  had  furrepd- 
tioufly  obtained  an  attefted  copy  of  it>  after 
which  the  grantor  had  burned  the  origi- 
nal,  and  fettled  the  eflate  upon  another 
nephew  j  the  fii  ft  nephew's  bill  to  eftablifli 
the  copy .  of ,  the  firft  fettleihent  was  dif- 
mifled  with  cofts  5  upon  which  the  fecond 
nephew,  claiming  under  bis  fettlement, 
brought  his  bill  to  have  the  attefted  copy 
given  up,  and  had  a  decree  in  his  favour 
becaufe  the  attefted  copy  had  been  mdi'- 
rcSly  gained. 

In  the  cafe  laft  produced  the  delinquency 
of  the  party  who  was  the  obje6l  of  the  vo- 
luntary fettlement  vitiated  and  damned  his 
title  to  affiftance  in  equity  ;  but  there  have 
been  cafes  wherein  the  oftenfible  limitations 
and  proviiions  of  a  voluntary  deed,  made 
without  power  of  revocation,  being  clearly 
intended  only  to  difguife  a  fecret  truft  for 
the  grantor,  however  void  they  might  be 
as  again  ft  a  purchafer,  have  been  made  to 
^ve  way  to  a  fubfequent  difpofition  by  the 
will  of  the  grantor  i  fuch  is  the  tendency 
and  principle   of  the  cafes  of  Ward  v. 

Lant^ 
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(i5)Fite.  Lant(^\^\  md  Rirtb  v.  Blagrave  (16), 
t%%.  where,  in  the  firft  cafe  the  bond,  in  the  laft 
(i«)A«M.  ^^^  ^^  j^j  ^j  fettlemfent  were  fubjeded 

to  die  di(|)oIitions  of  a  f ubfequent  will. 

It  was  evident  in  the  cafe  of  Wardv^, 
Lant^  juft  above-mentioned,  that  the  gran- 
tor did  not  mean  to  part  with  the  benefi-> 
cial  ihtereft,  for  the  conveyance  was  made 
fccrctly  to  a  daughter,  who  had  been  al- 
ready portioned,  by  way  of  putting  the  legal 
eftate  out  of  himfelf,  to  enable  himfelf  (as 
he  miftakenly  conceived)  to  fwear  to  his 
dlfqualification  to  ferve  as  (hcriff  of  Lon^ 
don,  though,  being  aware  of  his  miftake 
in.  time,  he  did  not  take  the  oath,  but  paid 
the  fine  ;  and  fo  nothing  was  done  in  fraud 
of  the  law ;  there  was  therefore  a  truft  re- 
fultlng  to  the  grantor,  which  pafied  by  his 
fubfequent  will  $  fo  that  in  diis  particular 
clafs  of  cafes,  it  fcems  that  a  court  of  equity 
will  give  efFeil  to  a  will,  by  means  of  a 
conftruftive  truft,  wheie  it  is  without  effect 
at  law.  And  in  fVarJ  v.  Lant,  abovi 
cued,  where  the  voliintary  bond  was  given 
to  ik\  een  tlie  obligor  from  taxes,  the  prin- 
ciple 
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ciple  of  the  decifion  reded  on  the  ground 
that  equity  would  have  relieved  againft  the 
obligee^  if  ihe  had  gotten  the  bond  into 
her  hands  out  of  the  pofTeflion  of  the  ob« 
ligor  who  had  never  parted  witli  it,  and 
had  put  it  in  fuit  againft  him.  The  fpecial 
purpofe  of  making  the  bond,  rendered  it  a 
truft  for  the  obligor  himfelf,  and  the 
court  decreed  it  to  be  fet  afide  as  againft 
the  fubfequent  will.  It  feems  an  undif- 
puted  propofition,  that  whatever  equitable 
mtereft  a  voluntary  conveyance  or  bond 
leaves  in  the  grantor  or  obligor,  may  pafs 
by  a  fubfequent  voluntary  dlfpofition  :  as 
in  the  cafe  of  Rand  v.  Car^wrigAt  (^iy\  (i7)ich«a 
where  A,  made  a  voluntary  conveyance  to  *»9. 
B.  and  afcerwards  a  mortgage  of  the  fame 
land,  and  the  firft  deed,  on  a  trial  at  law, 
was  found  fraudulent,  and  B.  exhibited  his 
bill  to  redeem  the  mortgage ;  it  was  de- 
creed that  though  the  deed  to  B.  was  frau- 
dulent, as  being  voluntary,  as  to  the  intereft 
of  the  mortgagee,  yet  that  it  was  good  to 
pafs  the  equity  of  redemption  j  for  a  volun- 
tary deed  is  good,  both  in  equity  and  at 
law,  againft  the  party  making  it  and  his 
reprefentatives.     So  if  a  deed  be  unduly 

U  u  obtained. 
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obtained,  fo  as  that  a  bill  might  be  broi^ht 
id  equity  for  relief  againft  it  by  the  party 
makin  g  it,  the  beneficial  in  tereft  or  equitable 
i%l^fX  ^^^^  ^^''  P^^^  ('^)  t^y  his  fubfequent  will/ 
ci^ '"  2  ^^^*  though  it  feems  capable  of  being  ob- 
jected that  the  teftator  had  nothing  but  a 
right  to  a  remedy,  which  was  not  aflignable, 
yet  fuch  right  is  held  to  be  in  the  nature 
rather  of  an  equity  of  redemption  than  a 
bare  right  to  an  action,  and  is  therefore 
aflignable ;  and  as  the  teftator  might  have 
come  into  equity  to  be  relieved  againll  fuch 
deed,  fo  may  his  devifees. 

Where  two  perfons  claim  under  vo- 
luntary fettlcments  or  conveyances,  the 
perfon  deriving  under  the  firft  had  the 
eftate  at  law,  and  fhall  hold  it  againft  the 
fecond  grantee  both  at  law  and  in  equi- 
(19)  Via.    ty  ( 1 9).     Thus  in  the  cafe  of  Clavering  v, 
123-*"   *    Clavering  (20),  where  C.  made  a  volun- 
iSai^d'ec  tary  fettlement  of  an  eftate,  fubjedb to fome 
Prec'ta "'    annuities,  in  truft  for  his  grandfon  and  his 
ftatTcirii'lhJr  hcirs,   aud  feven  years  afterwards  made 
as^odr-^     another  voluntary  fettlement  of  the  fame 

f-me  m       remainder  to  his  firft  and  other  fons  in  tail, 

pnnciplc.  ' 

with 
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with  remainders  over ;  and  afterwards  by 
will  gave  a  confiderable  eftate  to  his  ^rand- 
fon ;  although  it  was  proved  that  C.  al- 
ways kept  the  firft  fettlement  in  his  cuftody* 
and  never  publiftied  it,  and  that  it  was 
found  after  his  death  among  his  waftc  pa- 
pers ;  and  that  the  latter  deed  was  often 
mentioned  by  him  \  and  that  he  had  told 
the  tenants^  that  the  eldeft  fon  was  to  be 
their  landlord  after  his  death,  yet  the  fon 
could  not  be  relieved  again  ft  the  firft  fettle- 
ment.  And  again  in  the  cafe  of  Goodwin  v; 
Goodwin (2  j),  where  the  plaintiff  and  de-  (it)rcban. 
fendant  claimed  by  two  feveral  voluntary 
deeds,  the  court,  after  ordering  precedents  to 
be  produced  of  cafes  wherein  a  prior  volun- 
tary conveyance  had  been  fet  afide  againft 
a  fubfequent  conveyance  which  was  volun- 
tary alfo,  difmiffed  the  plaintiff's  bill  which 
prayed  to  have  the  fecond  voluntary  con*- 
veyance  eftablifhed  againft  the  firft  (c). 


[c)  But  a  difference  feeihs  to  have  been  made  in  equity 
where  the  fecond  conveyance  was  for  payment  of  debts. 
Vid.  Vin.  Abr.  tit.  Voluntary  Conveyances.  £.  i.  G«  t  • 
Toth,Tranf.  i>am.  Darciew.Alkrion. 

U  u  2  With 
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With  refpe^fc  to  agreements  and  defec* 
tive  conveyances,  it  feems  pretty  well  fet- 
tled that  courts  of  equity  will  not  lend  their 
affiftance  to  carry  them  into  execution, 
unlefs  there  was  a  meritorious  confidera- 
tion  at  leaji  for  making  them  %  which  rule 
is  laid  down  in  the  cafe  of  CoUman  v.  Sar^ 

c/lS^?'  r^/(22),  by  Lord  Chancellor  Thurlow  in 
its  greateft  exteniion,  without  any  qualifi- 
cation in  favour  of  agreements  under  feal ; 
in  which  cafe  his  Lordfhip  obferved,  "  that 
wherever  a  deed  is  not  fufficient  to  pafs  the 
eftate  out  of  the  hands  of  the  conveyer,  £> 
that  the  party  muft  come  into  equity,  the 
court  has  never  yet  executed  a  voluntary 
agreement.  To  do  (o  would  be  to  make 
him  who  does  not  fufficiently  convey,  and 
his  executors  after  his  deaths  truftees  for  the 
perfon  to  whom  he  has  fo  defectively  con« 
veyed,  and  a  court  of  equity  has  never  done 
that"  Aikl  the  cafes  feem  in  general  to 
agree  in  eftablifliing  the  pofition,  that 
where,  upon  a  deed,  only  nominal  damages^ 
by  reafon  of  its  want  of  confideration, 

,  , ,  ,     can  be  recovered  at  law,  a  court  of  equity 

U3}Vid.  I         .  /Y*       t  1  r   t  r% 

Aik.  10.  et  Will  not  afiord  to  the  party  a  more  fubftan* 

yiAStir faker  ^  *  ' 

^■^'fi',  tial  relief  (23).    But  though  the  mere  cir- 
CI1W.475.  cumftance 
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cumftance  of  the  agreement's  being  under 
feal  feems  not  of  itfelf  fufficient,  without 
an  equitable  confideration,  to  influence  a 
court  of  equity  to  compel  a  fpccific  per- 
formance, yet  where  a  man,  by  his  vo- 
luntary bond^  has  made  himfelf  a  debtor  at 
law  to  a  certain  {d)  amount,  it  ap[)ears 
that,  although  a  real  debt  by  (implecontraft 
will  obtain  a  preference  in  payment,  yet  it 
is  good  in  equity,  if  no  creditor  be  thereby 
deprived  of  his  debt,  againft  an  executor  or 
adminiftrator.  To  this  efFe6t  decidedly  was 
the  opinion  delivered  in  the  cafe  oiLecbmere 
V.  the  Earl  of  Carltfle^z^)^  by  Sir  Jofeph   (14)  3 r 
Jekyl,  the  Maftcr  of  the  Rolls  5  and  in  the 
cafe  of  Williamfon  v,  Codrington^  Lord  Hard- 
wicke  feemed  to  entertain  correfpondent 
fentiments(25).   In  thofe  cafes  which  were  (i5)ivei, 
cited  by  the  counfel  in  Sarell  v.  Coleman^  in   ^'"^ 
fupport  of  the  crofs  bill  (26),  either  the  vo-  00  3  bw, 
luntary  conveyance  had  fupportcd  itfelf 
upon  a  meritorious  and  equitable  confidera-    « 
tion,or  the  relief  againftit  had  been  foughtby 

{d)  And  it  feems  that  in  courts  of  equity  debts  on 
bonds  for  the  payment  of^fums  certain,  are  preferred  in 
payment  to  demands  on  articles  founding  in  damages  j 
Vid.  %  Vern,  272,  Ifljitchurch  v.  Bajnton, 

U  u  3  a  vo^ 
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a  volunteerwho  ftood  only  on  afoot  of  equar 
lity  ;  hutm  Sar ell w.  Coleman^  thecrofsbill 
prayed  the  fpecl&c  performance  of  a  dee4 
merely  voluntary,  and  was  difmiiTed  on  that 
account.  Where,  indeed,  an  abfolute  con  vey- 
aiice  has  been  made  of  a  fubfifting  equitable 
eftate,  the  court  will  perfe6t  it  though  it  be 
voluntary,for  an  equitable  eftate  is  transfer- 
rible,  qualecunque  ejlf  without  confidera- 
tion,  as  well  as  a  legal  eftate,  and  every 
cejiui  que  truft,  whether  volunteer  or  not, 
is  entitled  to  the  aid  of  a  court  of  equity, 
in  order  to  avail  himfelf  of  the  benefit  of 
the  truft,  and  his  want  of  confideratiofi 
does  not  impeach  his  right  to  call  for  th^ 
legal  eftate  (27).  It  was  on  this  principle, 
probably,  that  in  Tudor  v.  Smayne^  cite{l 
above  (28),  where  the  huft)and  had  dif- 
pofed  of  the  wife's  truft-  term,  and  a  bill 
was  filed  by  the  adignee  againft  the  truf- 
tees  of  the  te^m  and  the  wife  to  compel 
them  to  affign  over  the  legal  eftate,  the 
court  decreed  according  to  the  prayer  of 
the  bill,  and  was  not  diverted  by  the  argu- 
ments of  the  counfel  for  the  defendants, 
who  contended  that,  fince  if  the  huiband; 
had  been  plaintiff,  the  court  would  not 
9  compel 


(17)  Vid. 
the  cafe  of 
l^eckmere  v. 
£ari  of  C«r. 

iifl'f  3  P. 
"Wms.  222. 
yet  Sir  J. 
JekyI;  and 
4Ve2.  JuD. 

354- 

(28)  Vid.  1 
Vcrn.  270. 
et  fupra  300. 
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compel  the  truftees  to  aifign  to  him,  with-     - 
out  his  making  fome  fettlemcnt  for  his 
wife,  the  plaintiff  who  derived  under  the 
hufband  ought  not  to  be  in  any  better  con« 
dition. 

In  the  cafe  diWilliamfon  v.  Codringtoriy  be- 
fore the  fettler  was  evifted,  he  had  fettled 
the  eftate  by  a  formal  conveyance  to  truftees, 
and  fuch  as  would,  it  feems,  have  given  the 
obje£ls  of  that  fettlement,  though  volun- 
teers, a  right  to  the  aid  of  equity  to  enable 
them  to  obtain  the  full  benefit  of  the  trufts 
in  their  favour,  if  nothing  had  happened 
to  alter  the  eftate ;  and  though  the  fettler 
was  fubfequently  evidted  and  difpofTefted 
by  eje6):ment,  and  afterwards  received  one 
thoufand  guineas  by  way  of  compofition 
for  his  claim,  yet  it  appeared  to  the  Chan- 
cellor as  a  plain  cafe,  that  he  did  not  mean 
to  defeat  the  children  of  the  provifion  ori« 
ginally  defigned  for  them,  and  it  ieemed 
to  be  on  this  ground  principally  that  his 
Lordfhip  decreed  them  a  compenfation  in 
part  out  of  the  affets. 

U  u  4  What 


^. 
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What  fhall  be  regarded  as  a  meritorious 
confideration  to  induce  the  court  to  com- 
pel the  fpecific  performance  of  agreements, 
it  is  not  eafy  to  reduce  to  any  rule  of  uni- 
verfality  j  but  it  appears  by  the  cJifes,  that 
where  agreements  reafonable  in  themfelves 
are  entered  into  to  favc  the  honour  or  peace 
of  a  family,  or  for  fettling  difputed  bounda- 
ries, and  thereby  purchafing  mutual  re- 
(19)  I  Atit.  pofe(29),  courts  of  Equity  have  lent  their  aid 
V.  si7pX''  in  carrying  them  into  efteft.  But  where  the 
4^0! p/r^'   meritorious  confideration  is  founded  wholly 
TiLTit^^'  on  confanguinity  and  natural  affection,  it 
feems  to  be  conlidered  as  fettled  thu  the 
court  will  not  grant  its  fpecific  relief  to 
perfons  not  coming  within  the  legal  de<^ 
'  fcription  of  wives  and  children^  fo  that  a 
grandfon  or  an  illegitimate  child  has  been 
holden  not  to  come  within  the  benefit  of 
.  ^^^   this  privilege  (30).     It  is  true  that  the  ipe- 
l^^Vf'    cific  performance  of  marriage  articles  has 
been  decreed  in  favour  of  collaterals  (31), 
Vernon  y*    but  thcrc  the  relief  appears  to  be  governed 

"fermtn  2P* 

wjiis/594.*  by  certain  fpecial  rales  which  were  noticed 

by  Lord  Haidwicke,  in  the  cafe  of  Goring 

(32)3Atk.  V*  Najh{'^2)y  and  have  been  ftiortly  confi- 

(33)  vid     ^^^^  ^^  ^  former  part  of  this  effay  (33). 
jpr^i.9.    -    •  There 
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There  are  cafes  alfoof  equitable  predilec-- 
tion  where  the  court  will^'^g-f  between  mere 
volunteers,  and  will  be  moved  to  a  deciiive 
'  interference  without  the  attradlionof  a  valu<- 
abie  or  meritorious  confideration;  as  where 
it  entertains  an  application  by  an  heir  to 
have  his  title  difencumbered  by  applying 
the  perfonal  eftate  in  exoneration  of  the 
real :  in  which  cafes  the  court  has  often 
given  its  afliftance  to  effefluate  the  objects 
of  mere  voluntary  claimants  (34).  The  (34)3'. 
court  alfo  lends  itfelf  to  the  heir  ordevifee 
who  founds  his  claim  upon  an  agreement 
of  the  anccftor  or  devifor  to  lay  out  money 
in  the  purchafe  of  land,  where  the  fund 
remains  fpecifically  unaltered ;  for  the  rule 
of  equity  is,  that  money,  covenanted  to  be 
laid  out  in  land,  is  to  be  confidered  as  land, 
and  land  articled  to  be  ibid  is  to  be  treated 
as  money ;  which  rule  refts  upon  a  rule  . 
more  ancient  and  fundamental,  viz.  that 
what  is  agreed  to  be  done  for  valuable  con* 
iideration  is  to  be  regarded  as  a^lually 
performed  from  the  moment  the  agreement 
U  entered  into.  But  the  afliftance  afforded 
to  an  heir  or  devifee  in  fuch  cafes,  does 
f>ot,  perhaps,  form  an  exception  to  the 

8  rule 
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rule  laid  down  in  the  cafe  of  Coleman  v. 
Sarrelly  above  cited  ;  for  it  is  a  principle 
of  confiftency,  rather  than  of  prediledion 
or  choice  between  two  claimants,  by  which 
the  court  is  governed  in  its  determination 
of  fuch  contefts  between  the  real  and  per- 
ibnal  reprefentativesr  The  maxim  being 
once  eftabli(hed  that  money  covenanted  to 
be  Idd  out  in  the  purchafe  of  land,  is  im- 
prcfled  with  the  chara6ter  and  qualities  of 
real  eftate,  and  that  not  partially,  modally, 
or  fufpenforilyy  fo  as  to  let  in  a  diverfity 
of  conftru£tion  with  refpe^t  to  future 
claimants,  but  by  an  ideal  tranfmutation 
of  the  nature  of  the  thing  itfelf  taking 
place  at  the  inftant  of  the  execution  of  the 
articles,  it  feems  that  all  the  legal  analo- 
gies flowing  from  fuch  a  notion,  muft  ne- 
ceflarily  attach  upon  the  fubjeft  though 
ipecifically  unaltered  (^).    And  thus  the 

heir 


(#)  This  dofirine  has  been  maintained  by  namerons 
and  great  opinions  in  all  its  plenitude  of  analogies  and 
conrequences  ;  but  it  was  holden  by  Lord  Somers,  in  the 
cafe  of  Chichifter  v.  Bickerftaff^  2  Vem.  295,  that 
^though  in  many  cafes  money  (hall  be  confidered  as  land, 
where  bound  by  articles  in  order  to  a  purchafe,  yet,  while 
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heir  or  devifec  who  comes  into  a  court  of 
Equity  to  have  the  benefit  of  fuch  articles 
or  agreement  againft  the  perfonal  reprc-. 
Tentative,  does  not  rely  upon  any  equi- 
table prediledion,  but  upon  the  confe- 
quences  of  a  rule  which  could  not  be  fet 
up  in  the  firfl:  inilance  without  neceflarily 
involving  the  admiiCon  of  a  new  order  of 

claimants*     And  it  feems  to  flow  from  the 

• 

above  do6>rine,  that  if  the  property  inftead 
€>f  remaining  in  the  hands  of  the  covenan* 
tor,  be  placed  under  the  diredlion  of  truf* 


it  remains  money*   and  no  purchafe  macle,  it  (hall  be 
deemed  part  of  the  perfonal  efiate  of  fuch  perfon  who 
inight  have  aliened  the  land  in  cafe  a  purchafe  bad  beea 
made  ;"  which  opinion  was  adopted  by  Lord  Thurlow 
in  Pulteney  v.  Earl  of  Darlington^  i  Bro.  C.  R.  238:. 
I.  e.  that  where  a  fum  of  money  is  in  the  hands  of  one^ 
without  any  other  ufe  but  for  himfelf,  it  will  be  money^ 
^d  the  heir  cannot  claim.     But  the  cafes  all  agree  that 
proof  of  intention  in  fuch  perfon,  having  the  total  in« 
(ereft,  determines  the  queftion.     This,  therefore,  is  a 
point  in  which  the  greateft  lawyers  appear  to  have  fome« 
what  diiagreed.     The  reader  may  fee  all  the  cafes  and 
principal  points  mentioned  and  referred  to  in  Mr«  Har* 
grave's  argument  in  Pulteney  w  Darlington^  1  Bro.  226, 
2  P.  Wms.  174.  Mr.  Coxe's  note,  i  vol.  Bac.  Abr* 
edit.  Gwillim,  113.  note.   3  Atk.  edit.  Saunders,  254. 
pote, 

tees. 
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tees,  the  operation  of  the  rule  continues 
^      the  fame,  for  no  truftee  can  allege  the  want 
of  confideration  in  his  cejiui  que  truft. 

But  the  affignment  of  cxpe6lant  interefts 
refting  on   contingencies  or  poflibilitiesy 
falls  within  the  above  rule  laid  down  in 
Coleman  v.  Sarrellp   for  they  operate  as 
agreements  in  the  underflanding  of  a  court 
of  Equity,  and,  therefore,  according  to  the 
faid  rule,  the  court  will  not  aflift  them  or 
give   them  efFe6l,    any  more  thaa  they 
will  decree  a  fpecific  performance  of  an 
agreement^  without  valuable  or  meritorious 
confideration,  or  what,  in  the  language  of 
Lord  Hardwicke,  is  callj^d  a  confideration 
in  ihtfirji  ov  Jecond  degree.     But,  where- 
ever  a  confideration  of  either  fort  has  in- 
duced fuch  aflignmentt  whether  of  a  con- 
tingency in  lands  of  inheritance,  or  of  a 
(35)  seeth$  poffibility  of  a  chattel  real,  courts  of  Equity 
Swg^/  V,     will  interpofe  their  authority  to  carry  them 
veE^4^.^    into  effect,  except  where  fuch  interpofition 
NeJuZ]  1  would  derogate  from  the  valuable  rights  of 
181. 1T7.     creditors  or  purchafers  (35). 

Jtobfun  V.  > 

Trevor  f  z  P, 
l^ms.  191. 

THE    END. 
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lion,  the  whole  tranfa£lion  is  infeSed  and  vi- 
tiated, |^  98, 199 « 
The  fraud  intended  by  the  fiatutes  not  abfolute, 
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Defence  of  this  rule  of  (*onfiru£tion,  39. 45. 

Where  the  cafe  comes  flridly  within  the  ftatute, 
though  it  U  difputed  in  a  court  of  equity,  the 
fame  conftru£iion  as  to  the  neutrality  of  no- 
tice prevails,  233. 

Importance  of  notice  when  the  purchafer  is  be-« 
fore  a  court  of  equity  as  the  general  objeA  of 
its  patronage,  232, 3, 4. 

Conftru6live  notice  in  equity,  234.  n.  (r) 

Paynunt  of  debts — how  far  a  confideration  to  fupport  A 

conveyance,  429.  ef  feq. 
Pkadlng'^mzxaitt  of^  fo  as  to  t^ke  advantage  6i  the  fta« 

lutes,  596.  et  feq. 
Poffiffion—vfhtn  a  badge  of  fraud,  197.  548.  etfcq. 

How  far  pofTefTion  is  evidence  of  ownerfliip 

within  the  ftatutes  of  bankrupts,  553. 
Poffeilion  retained  after  execution,  57 1  •  et  feq. 
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of  revocation,  6ii.  ec  fcq* 
Pramia  pudiciti^t — ^428* 

PnfumpiUn — of  fnud  arifingupontlie  ftatnteSi  189.117. 
Pr^ifi^/^— confideration  to  fopport  a,  93, 

Parol  proiiiiles  before  and  after  ourriage,  481. 
n.(f) 
Purchafes — in  the  names  of  third  perfons,  4.63«  et  feq. 
PurchafiT'^Yfheic  he  has  no  notice,  his  cafe  is  in  feme 

refpefls  better   in  equity   than  at  laWt 
228, 9. 
Hovir  qualified  to  take  advantage  of  tbeflatule 

27  El.  367.  et  feq. 
Whether  it  is  neceflary  that  he  who  conveys 
fraudulently  and  he  who  (ells  the  eftate, 
fhould  be  the  fame  perfon,  377.  et  feq. 
Whether  a  truflee  can  be  a  purcha/er,  389. 
Conufee  of  a  flatute  is  a  parchafert  392» 
The  magnitude  of  the  thing  purchafed  is  not 
refpefled  by  the  llatute  27  £1.  393. 

Settkments^^\o\nntdxy^  17. 

Not  invalidated  by  debts  fublequently  con- 
tra£)ed  except  in  particular  cafes,  ibid, 
et  feq.  396. 

Void  agaiuft  creditors  where  the  fcttlcr  h 
indebted  at  the  time,  ibid. 

What  fort  of  voluntary  fettlemcnt  is  the 
mod  favoured,  22. 

Where  voluntary  fettlements  import  by  thdr 
inconfjftency  or  incongruity  the  charac- 
ters of  fraud,  they  are  void  againfi  fabfc* 
«        quent  as  well  as  precedent  debts,  27. 

Partial  validity  of,  under  the  ftatutes,  1I3» 
et  feq. 
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INDEX. 

dSr//J!rfiwff//«»wb€re  parents  or  other  third  perfons  join  in 

a  fcrtlement  having  an  intereft  to  part 
with,  they  may  flipulate  for  collateral 
limitations,  p.  139.  et  feq. 

And  a  very  flight  intereft  will  be  fuflicient 
for  fuch  purpofe,  145.  et  feq. 

To  raife  this  acceflbrial  canfideration  of 
value  for  the  collateral  limitations  inafet- 
tlement,  there  muft  be  parties  to  con* 
trad,  153.  et  feq.  253.  260.  261. 

As  to  the  hufband*s  life- intereft  under  the 
limitations  of  a  fettlement,   1 7 1 ,  2,  3, 4* 

197- 
Ultimate  limitation  to  the  right  heirs  of  the 

huft)and,  175.  et  feq. 
Limitations  embracing  fome  of  the  obje£ls  of 

the  marriage  and  extending  beyond  them, 

i8oj  I,  2,  3, 
Settlements  after  marriage  generally  void 

againft  purchafers   and  creditors,    191* 

et  feq. 
Settlements    after   marriage  grounded  on 

prior  agretments,  218.  et  feq. 
Force  of  the  recital  of  a  prior  agreement  in 

a  fettlement  after  marriage,  236.  et  feq. 
Parol  agreement  before  marriage,  238.  et 

feq. 
The  fettlement  after  marriage  muft  conform 

to  the  prior  agreement,  245.  et  feq. 
Settlements  after  marriage  founded  on  frefli 

agreements.  249. 

Settlements  after  marriage  founded  on  new 

confiderationsy  253* 
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Sei/lemfBts^vppoitoi  by  contnfis  betwceo  buffiuilaiil 

wifci  p.  tSt.  et  feq. 
Where  the  wife  joint  in  bacriogher  join* 

tuie»  262.  et  feq. 
Effefi  of  the  wife's  joiniiigiii  levying  ifioei 

270.  et  feq. 
Where  a  wife  joins  in  a  fine  to  bar  herUf  of 

dower,  274.  et  feq. 
Settlements  after  marriage  of  the  wife's 

tnift- property,  278.  et  feq« 
Settlements  after  marriage   grounded  on 

voluntary  feparation,  316.  et  feq. 
Settlement  made  previous  to.a  fecond,upoa 
children  by  a  firft  marriage,  348.  et  feq. 
Clandefline   and    tinderhand  agreemeotiy 
349.  n.  (d) 
SiatuUs — 13  EI.  €•  5.  and  27  £112.  c.  4.  of  bmiviaA 
conveyances  fet  forth,  i.  n.  (a) 
Their  general  fpirit  and  purview,  lO.  i6. 

31.  41.  187.  191.  395.  405. 
Difference  of  conflrudion  in  refpe&tothe 

flatutes  13  and  27  £1.  187.  395.  et.  feq. 
Preventive  efficacy  of  the  ftatutes  of  firaudu- 

lent  conveyances,  188. 
The  difpute  upon  the  27  £1.  muft  be  between 
two  perfons  claiming  upon  legal  executed 
conveyances,  235. 
The  ftatute  13  £1.  compared  with  the  ibtates 

of  bankrupts,  491.  n.  [a)  551. 
All  flatutes  againfi  fraud  beneficially  coDfimcdy 

542.  et  n.  [a) 
,How  the  flatutes  work  to  the  benefit  of  the 
party  proteSed,  59 1 .  et  feq. 


INDEX. 

9talutis  and  ncBgnizancis — ^p.  462,  580. 

Statute  ^ii  ^PF.V  M*  c.  14. — explanation  of,   603. 

et  feq. 
^/iri— whether  liable  to  creditors  in  courts  of  law  or 

equity,  201.  n.  {a) 
Surrenders — of  copyholds,  whether  they  are  within  the 

fiatutes,  447.  n.  {b) 
;^<rr//fw-whether  a  furety  to  whom  a  leafe  is  made  for  hit 
indemnification  is  a  purchafer  within  the  flatuto 
27  EL  374.  et  n.  (/) 

Tfrm  of  years — hulband*s  power  of  difpofing  of  fuch  as 

are  held  in  truft  for  his  wife,  299. 
T^rf— more  favoured  in  law  than  covin,  521. 
3n^— fecret  triifts,  173, 

Settlements  after  marriage*  of  the  wife's  truft 

property,  278.  et  feq. 
The  permanent  truft,  and  the  fpecial  dire£)ory 
truft  at  commgii  law,  di^nguiflied,  313*  n.  (/] 

Vfes — origin  of,  84. 

How  raifed  upon  the  bargain  and  fale,  86.  et  feq. 
How  raifed  upon  the  covenant  to  ftand  feized,  87, 

et  feq« 
Pifterence  between  the  cafes  wherein  they  are  to 
be  raifed  and  originated,  and   thofe  wherein 
they  are  onl/  to  be  guided  and  dire3ed,  ibid. 
^/uS3i!f— import  of  the  word,  15. 

Valuable  conGderation,  nature  and  tStSt  oC 

the,  66. 
Valuable  confideration,  how  conftituted,  71, 

74- 

fV/ttii/tf/y— import  of  the  word,  15, 1 6, 65.  82. 
Its  flexible  fenfe,  79^  i66.  notei. 

5  Foluntary 


INDEX* 

Fobinlarj — flrong  conflrudionagainft  ▼oluntaiyconvejr* 

ances  by  the  early  expounden  of  tbeb« 

tutes,  p.  13- 
How  Far  the  volantarinefs  of  a  conveyance  ii 

evidence  of  the  fraudulent  intent  within 

the  flatutesy  61.  et  feq. 
The  27  £1.  has  been  conArued  with  more  fe- 

verity  in  this  inflance  than  the  13  El  6i« 
To  what  extent  this  difference  of  conftiuc- 

tion  is  authorized,  395. 
Voluntary  deeds,  how  far  binding  upon  (he 

party  and  bis  reprerentatives»64i.  et  fcq. 
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